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Introduction 


When the Children’s Services Division of the Ministry of Community 
and Social Services was established in 1977, legislation was identified 
as one of several areas of the children’s service system in need of 
reform. Some interim legislative amendments were enacted in 1979, 
but they were not intended to represent long-term, comprehensive 
legislative change. 


The law governing children’s services is contained in several acts, 

many of which were transferred to the Ministry at the time of the 

formation of the Children’s Services Division. Some of the problems 

with the existing legislation are: 

- Itis confusing and difficult to read 

- It creates unnecessary obstacles to service providers who are 
attempting to respond to the needs of individual children and 
families 

- There are inconsistencies among the various acts 

- It creates incentives which cause imbalance in the service system 

- Some provisions are clearly out of date 


- In some areas, important legal issues are completely ignored 


- In other areas, important legal issues are addressed, but the law is 
unnecessarily vague 


- The rights of children and families are not adequately protected 
and 


-~ Many matters that would be placed more properly in an act are in 
regulations and vice versa. 


The proposed legislation will attempt to address these problems. It is 
intended to be a single act which reforms and consolidates all existing 
legislation directly dealing with children in Ministry programs, 
including: 
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- The Child Welfare Act 
- The Training Schools Act 


- The Provincial Courts Act (as it relates to observation and 
detention homes) 


- The Children’s Residential Services Act 

- The Children’s Probation Act 

- The Developmental Services Act (as it relates to children) 

- The Children’s Institutions Act 

- The Day Nurseries Act 

- The Charitable Institutions Act (as it relates to children) 

- The Children’s Mental Health Services Act 

- The Homes for Retarded Persons Act (as it relates to children). 


As indicated by the title of this paper, we are recommending that 
the Act be entitled The Children’s Act. Other possibilities include: The 
Child and Family Services Act; The Children’s and Youth Services 
Act; The Child, Youth and Family Services Act; The Children’s 
Services Act or The Family Services Act. We welcome suggestions on 
what the title of the Act should be. 


The Act should provide a framework or minimal skeleton for the 
children’s services system of the future. In some areas, the Act will 
need to be very detailed (e.g., where the rights of children and their 
parents are dealt with in an involuntary manner, such as in child 
protection proceedings in Family Court). In other areas, the Act 
should contain very little other than the basic legal authority needed 
to allow flexibility in the implementation of Ministry policies (e.g., in 
the area of voluntary prevention and family support services). Many 
of the provisions contained in the above-mentioned Acts could be 
placed in the regulations or handled through administrative policies 
and guidelines. However, any provisions dealing with fundamental 
matters such as philosophy, the structural framework of the 
legislation or the rights and responsibilities of children and families 
would need to be in the Act itself. 
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It is important to see the legislative proposals in this paper as only 
one part of a much more general approach to improving Ontario’s 
children’s services system. Thus, the law should be seen in the context 
of the many non-legislative policy, program and organizational devel- 
opments within the Ministry. Throughout the paper, an attempt will 
be made to put the legislative proposals in this broader context. 


Our proposals build upon previous legislative and policy work of the 
Ministry. In order to gain a more complete understanding of the back- 
ground to this paper, it would be useful to read some of the other 
major documents prepared by the Ministry over the last few years, 
including: Children’s Services: Past, Present and Future; Funding of 
Children’s Services in the 1980’s; Child Advocacy: Implementing the 
Child’s Right to Be Heard; and Short-Term Legislative Amendments. 


The purpose of this paper is to generate discussion and feedback on 
the future direction of children’s services legislation in Ontario. In 
most parts of the paper we have attempted to make specific recom- 
mendations in order to focus discussion more clearly. In other parts 
the recommendations are more general or have not been made be- 
cause of the complexity of the issues. In some cases, we felt it would 
be inappropriate to go into great detail when more basic, preliminary 
issues were left open for discussion. We welcome comments on all 
issues which are relevant to the proposed legislation, whether or not 
they are specifically raised in this paper. 


As indicated in the table of contents, the paper is organized in nine 
chapters. In general, these chapter headings can be viewed as possible 
headings of the separate parts of the Act. The chapters on Voluntary 
Access to Services, Children in Need of Protection and Young 
Offenders represent the core of the paper in that they describe the 
three access routes by which children and families would obtain ser- 
vice. With the exception of secure custody, all services would be legally 
available to children and families regardless of whether the child is 
an offender or in need of protection or whether service is being sought 
on a voluntary or involuntary basis. 


The chapters can be summarized as follows: 


1. Declaration of principles: outlines the basic principles and goals of 
Ontario’s children’s services system which reflect the general philos- 
ophy underlying the proposals. The principles are largely derived 
from previous Ministry publications and policy statements (e.g. 
Children’s Services: Past, Present and Future). They also reflect the 
Ontario government’s commitment to supporting the family, as dis- 
cussed in the paper entitled The Family as a Focus for Social Policy. 


10 


Introduction 


2. The flexible service system: suggests that the multitude of provi- 
sions in several Acts governing the establishment, licensing and fund- 
ing of children’s service agencies can be greatly simplified and 
streamlined. The number of legal entities would be reduced and var- 
ious funding provisions would be consolidated. 


3. Voluntary access to services: draws a distinction between voluntary 
and involuntary court-ordered routes to service. In order to remove 

the existing confusion regarding the meaning of “voluntary’’, pro- 
posals in this chapter focus on providing clear and consistent consent 
requirements. In addition, review of certain residential placements is 
suggested and various possible forms of review are discussed. 


4, Children in need of protection: addresses matters currently covered 
by Part II of The Child Welfare Act. The primary emphasis is on 1m- 
proving the criteria and procedures for decision-making at critical 
stages of the child protection process, with a goal being to reform the 
law in ways which strike a better balance between adequately protect- 
ing children and not interfering unduly with the right of parents to 
raise their children. 


5. Young offenders: in order to provide a comprehensive picture of 
how possible provincial legislation affecting young offenders would 
relate to other proposals in the paper, this chapter basically summar- 
izes Ontario’s inter-ministerial consultation paper entitled “Imple- 
menting Bill C-61, The Young Offenders Act” and adds some further 
comments on those areas which are most directly relevant to the 
approach underlying the Children’s Act proposals. Included is a dis- 
cussion of how the Ministry’s secure services policy (eventually, part 
of the Children’s Act) relates to the federal bill. 


6. Rights and responsibilities of children in care: builds upon the 
existing residential standards (regulations under The Children’s Resi- 
dential Services Act) by highlighting certain fundamental rights and 
responsibilities. 


7. Extraordinary measures: deals with three types of extreme mea- 
sures which entail certain risks to children: (a) intrusive procedures 
(e.g. electric shock), (b) secure isolation and (c) secure treatment. The 
proposals regarding secure isolation and secure treatment have been 
included in the secure services policy. The proposals for limiting the 
use of intrusive procedures are largely derived from current practice 
and Ministry policy and are intended to provide consistency through- 
out children’s service programs. 
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8. Adoption and foster guardianship: suggests minor changes to 
current adoption legislation and introduces the concept of foster 
guardianship as an alternative to adoption for certain children who 
require substitute families but for whom adoption is not feasible. 


9. Records and Confidentiality: addresses such issues as who may 
have access to records and whose consent is required for the release of 
records. The proposals touch on some areas covered by the Krever 
Report on health information and the Williams Report on government 
records. In addition, the proposals concern issues which arise in the 
children’s services system but which are not addressed by Krever or 
Williams. It should be noted that the proposals are consistent with the 
expected approach of Ontario’s freedom of information legislation 
which is being developed in response to the Williams Report. 


The consultation period for the paper will end April 29, 1983. In 
addition to welcoming written comments on the paper, we will be 
scheduling several public meetings through the regional and area 
offices of the Ministry. The consultation period will be followed by the 
development of a legislative bill for introduction in the Legislature, 
probably in the Fall of 1983. 
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Declaration of principles 


The Children’s Act should contain a declaration of the basic princi- 
ples and goals of Ontario’s children’s services system to reflect the 
general philosophy or approach underlying the legislation. Such a 
declaration is especially appropriate in this type of Act which is a 
major revision and consolidation of several pieces of legislation. The 
declaration is intended to help people understand the more specific 
provisions throughout the Act. In situations not completely covered by 
these more specific provisions, the declaration can also be a useful 
source of guidance for decision-makers, such as agencies and judges, 
and others trying to interpret the Act. 


The Ministry’s basic approach to children’s services has been clearly 
stated in the Children’s Services Division’s Basic Principles of Service 
Delivery and Children’s Services: Past, Present and Future. We are 
recommending that the following statements, derived largely from 
these two sources, be included in the declaration: 


1. Each child and each family has unique problems and responses 
that may change from time to time. A primary factor influencing the 
offer of help must be the problems and responses themselves, and not 
the structures and requirements of service agencies and institutions. 


2. Services to children should support, enhance, and supplement the 
family, wherever possible, rather than compete with the family by 
providing alternative care and supervision. 


3. The children’s services system should be designed to meet a child’s 
need for a continuous, stable environment and to promote the child’s 
opportunity to enjoy a parent-child relationship and to be a wanted 
and needed member of a family. 


4. Help is used most effectively when it is seen as a response to the 
person’s or family’s own perception of its needs and should be pro- 
vided on a voluntary basis, wherever possible. In cases of conflict 
between children and parents, or between parents, due regard should 
be given to the concerns of each family member. 


5. If either voluntary or involuntary intervention in the life of a child 
or family is necessary, the least restrictive or drastic alternative 
appropriate in the circumstances should be chosen; children should be 
removed from their parents only as a last resort even when parents 
initiate the request. 


6. Any process of involuntary intervention involving a child or family 


should be based on a strong presumption of family autonomy and 
family integrity. 
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7. All attempts to help children and families deal with their problems 
must take into account developmental differences among children. 


8. Services to children and families must be provided in a culturally 
appropriate and sensitive manner, based on a recognition of cultural 
uniqueness and regional differences. 


9. Parents and children should be given the opportunity to be heard 
when decisions affecting their interests are being made and when 
they have questions or complaints regarding the provision of service. 
For serious decisions, advocates should be available to assist parents 
and children in making themselves heard. 


10. If the fundamental interests and rights of children or parents will 
be affected by a decision, clear criteria and procedural safeguards are 
needed to define the discretion of service providers and critical 
decision-makers. 


11. Periodic review is necessary to monitor the provision of service to 
children and families. 


Little legislation is required to achieve many of the objectives con- 
tained in these principles; in fact, the law should be kept to a 
minimum so that obstacles do not inhibit or prevent decision-makers 
throughout the system from meeting these objectives. For example: 


1. The focus on problems and responses, rather than on service agen- 
cies and institutions requires the development of a child and family- 
oriented system that is open and flexible. A child should have access 
to almost all service, irrespective of the way he has come to the atten- 
tion of the system and that service should be individually tailored to 
meet his needs. This requires fewer legislative limitations on access to 
service. Other, non-legislative developments, such as more widespread 
use of frontline case management and the individual service contract, 
are also potentially important means of helping to achieve this 
objective. 


2. To achieve the goal of enhancing, supporting, and supplementing 
the family rather than providing alternative care, requires a shift of 
resources from residential care to prevention and family-support pro- 
grams such as provision of homemakers; short-term economic support; 
self-help training and parental relief. The new funding approach en- 
courages such a shift by giving agencies the flexibility to move funds 
from residential to support services. 


15 


Declaration of principles 


3. The principle of using the least restrictive or least drastic alterna- 
tive reflects the general goal of keeping service provision as close to 
the home or community as possible, in as normal a setting as possi- 
ble, and, in security terms, in the least restrictive way consistent with 
the safety of the child and of others. In other words, community living 
is preferable to institutional living, open facilities to locked facilities. 
The Ministry’s policy of deinstitutionalization and the increased 
development of community alternatives should have a greater impact 
in this area than would any legislative provision that required a judge 
to be satisfied that no less restrictive alternative was feasible. 


Nevertheless, since the concept of least restrictive or least drastic 
alternative appears throughout this paper, a definition would have to 
be included in the legislation. It should be noted that the paper’s use 
of “least restrictive’ encompasses the notion of “least drastic’. 
Though the least restrictive alternative is generally also the least 
drastic, the two are not always interchangeable: for example, from a 
child’s perspective, placement in a foster home may be no more 
restrictive than remaining in his own home with supervision. How- 
ever, removing a child from his home is nearly always a more drastic 
solution than in-home support or supervision. 


We are recommending that the least restrictive alternative principle 
be defined as an approach to service delivery that involves a preferen- 
tial ordering of where and how services should be provided to children 
and families. The following variables and preferences should be ap- 
plied in selecting the least restrictive type and method of service: 


(a) Place - a child’s own home is preferable to a foster home and both 
homes are preferred to all residences. 


(b) Location - if the child is not placed in his own home, his residence 
should be as close as possible to his home community. 


(c) Access to the community - out-of-home placements should promote 
physical and social integration through maximum access to com- 
munity schools, recreation, and all other normal social facilities 
and activities. 


(d) Normalized living - the residence should be normal-looking in 
appearance and surroundings as well as normal in the following 
internal and program aspects: furniture, clothing, food, posses- 
sions, daily routines, and social relationships. 


(e) Size - small residences (i.e., with fewer than ten children) are pre- 
ferred to larger buildings or units within buildings. 
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(f) Length of stay - shorter stays of definite duration are preferred to 
longer and indefinite stays, and intermittent stays are preferred to 
those that are continuous. 


(g) Supervision and control - normal social means of supervision and 
control are preferred to physical barriers and restraints and to the 
use of psychotropic drugs. 


(h) Voluntariness - services offered on a voluntary basis are preferred 
to involuntary intervention. 


Some principles contained in the proposed declaration suggest that 
the law should say a great deal, for example, about the preference for 
services being provided on a voluntary basis. With respect to this 
principle, a role of the law is to clarify the meaning of ‘‘voluntary”’. 
Whose consent is required? the parent’s? the child’s? the child over 
twelve? children over sixteen? both the parent and the child? In 
several situations, this is an important legal issue; for example, in 
consent to residential placement, consent to treatment and consent to 
disclosure of confidential records. Alternative proposals will be pre- 
sented in the “Voluntary Access to Services” section of this paper. 


The law also needs to be very specific regarding the circumstances 
and conditions under which service can be provided on an involun- 
tary basis. Application of the principles calling for a strong presump- 
tion of family autonomy and clear criteria and procedural safeguards 
when fundamental interests are at stake leads to a detailed revision of 
the existing grounds for involuntary intervention by a child and 
family service agency, as proposed later in this paper. These same 
principles indicate a need for the law to clarify the circumstances and 
conditions under which a child can be placed in long-term institu- 
tional care, when he can be restrained by locked doors and when, if 
ever, certain types of intrusive treatment procedures (e.g., electric 
shock therapy) can be used, even with the consent of the parent or 
child. 


Similarly, if periodic review is important for monitoring provision of 
service to children and families, the legislation should indicate which 
situations warrant a review, whether the review is to be internal or 
external, the frequency of reviews, the authority of the review body 
and the criteria to be applied in reaching a decision. 
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Finally, the principle of recognizing cultural uniqueness requires spe- 
cific legislative provisions throughout the Act. It could be argued that 
this principle has the greatest significance for native people whose 
culture and identity appear to be most threatened by our present sys- 
tem of social service delivery. For example, all across Canada there is 
a disproportionately high number of native children in the care of 
child welfare authorities (see the child protection section for statis- 
tics). It has also been suggested that the native child is more likely to 
experience frequent moves than his white counterpart and is less 
likely to be returned home. In recognition of these problems, some 
jurisdictions have enacted express legislation regarding the provision 
of social services, such as child welfare, to native groups. Although we 
are aware of the arguments for established specific legislation for 
native people, we also recognize that there are constitutional problems 
with such an approach. 


Throughout the paper, an attempt has been made to indicate where 
specific provisions for native people would be appropriate and desira- 
ble. In addition, particularly in the child protection section, specific 
recommendations have been made protecting the rights and interests 
of native children and families in a way that would preserve their cul- 
tural identity. 
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The flexible service system 


In order to achieve many of the objectives in the proposed Declaration 
of principles, the legislation will have to provide a maximum degree 
of flexibility in the licensing and funding of children’s services. The 
system needs flexibility to accommodate shifts in types of service 
needs resulting from such factors as demographic changes in various 
regions; it must allow and encourage creative responses to the indi- 
vidual needs of children; it must easily accommodate and put into 
effect changes resulting from changing views and policies - for exam- 
ple, a strengthening of family support and preventive measures with a 
corresponding shift away from residential care. It should be able to 
accommodate any of these changes without requiring major legisla- 
tive amendment, without requiring changes in the corporate identity 
of the service providers, and without any lapse in the maintenance of 
standards. This can be done with a set of relatively simple legislative 
provisions, probably shorter than those they would replace, which are 
scattered through several Acts. 


At present, there is a confusing array of hundreds of legislative provi- 
sions governing the establishment, licensing and funding of children’s 
service agencies. The major types of agencies identified in eleven Acts 
administered by the Ministry include children’s residences (Children’s 
Residential Services Act); observation and detention homes (Provin- 
cial Courts Act); children’s institutions (Children’s Institutions Act); 
children’s mental health centres (Children’s Mental Health Services 
Act); homes for retarded persons (Homes for Retarded Persons Act); 
charitable institutions (Charitable Institutions Act); facilities and 
children’s homes (Developmental Services Act); training schools and 
homes (Training Schools Act); day nurseries and private home day 
care (Day Nurseries Act); children’s aid societies and private adoption 
agencies and licencees (Child Welfare Act); probation offices (Chil- 
dren’s Probation Act). 


Apart from being confusing, the existing legislation has produced a 
service system that in many respects, is irrational and inflexible. In 
some cases, the funding of a needed service has been legally impossi- 
ble because the situation or service did not fit within the narrow scope 
and precise wording of the relevant Act. For example, the funding of a 
valuable program for private home day care operations was not 
allowed recently because the purchase of service clause in The Day 
Nurseries Act is limited to children already enrolled in a day nursery 
or in receipt of private-home day care; in this case, the program was 
designed to precede the placement of children in day care and thus 
the expenditure would not have fit within the purchase-of-service 
clause. Some services are made to account for contributions from 
other sources, while some are not and the practice regarding financial 
contributions from parents is very irregular. Many agencies operate 
under different Acts with different rules, yet provide essentially the 


20 


The flexible service system 


same type of service. The legislative mandates or main responsibili- 
ties of various agencies overlap, while in some cases no single agency 
feels responsible for certain hard-to-serve children. The separate Acts 
for different agencies also encourage the development of services 
based on service streams or clinical problems. This has led to provid- 
ing fragmented services based more on label than need and has dis- 
couraged a more comprehensive approach to serving children and 
families. 


In attempting to suggest a more rational and flexible service system, 
this chapter will focus on five major areas: 


a) Decentralization 

b) Major types of services 

c) Licensing 

d) Funding of children’s services 


e) Delegation of involuntary powers, where necessary 


A. Decentralization 


As noted in Children’s Services: Past, Present and Future, a recent, 
significant change in the world of children’s services was the reorgan- 
ization and decentralization of the Ministry. This restructuring pro- 
cess was designed to move decision-making closer to the local level, to 
relate children’s programs more closely to other programs within the 
Ministry, and to make the province’s task more manageable. As a 
result, most program planning and supervision activities were decen- 
tralized to field offices across the province. Only province-wide policy 
and program planning, operational coordination and information 
systems and standards development were left at the head office level. 


The legislative authority for the decentralization process is contained 
in the Ministry of Community and Social Services Act which gives 
the Minister a broad authority to delegate his powers and duties to 
any other person or class of persons whom the Minister appoints. 


As part of the decentralization the government commenced the pro- 
cess of breaking down the traditional program areas, by bringing the 
program supervisors together in teams, across the traditional boun- 
dary lines. Now, the teams of program supervisors at the area level 
and their managers work across the traditional program boundaries 
as the first step towards real integration of services. 
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In addition, the Ministry is promoting coordination of services by 
allowing communities to establish local Children’s Services Co- 
ordinating and Advisory Groups to act in an advisory capacity to 
municipal governments. The purpose of the local Coordinating and 
Advisory Groups would be to: 


- bring local services for children into proper focus in an integrated 
and coordinated fashion and enhance municipal ability to plan for 
children’s services; 


- help in the rationalization of service planning; 


- help to develop relationships between the Ministry (regional and 
area) field offices and municipal governments in a trusting atmos- 
phere; and 


- assist in the development of multi-year action plans. 


At this point in the development of local Coordinating and 
Advisory Groups, it is difficult to indicate what specific legislative 
provisions would be needed. However, as a minimum, we are 
recommending that the Act include the authority for the Minister 
to establish local Children’s Services Coordinating and Advisory 
Groups and to make regulations regarding the details of their 
operation. 


B. Major types of services 


The Children’s Act must provide the legislative foundation of the ser- 
vice system, including the identification of the major types of services. 
Although the current service types could be continued in the new Act, 
there are some advantages in a legislative reorganization of services: 


- the development of more generic and comprehensive services can be 
encouraged and facilitated; 


- unnecessary labelling of children can be avoided (e.g. “emotionally 
disturbed”; “retarded’’); 


- greater freedom to re-arrange services at the local level can be made 
possible by eliminating unnecessary legal obstacles inherent in the 
several Acts now governing the service system; 


- the system can be simplified by combining under one heading dif- 
ferent programs that provide essentially the same type of services; 
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- new legislative titles and groupings of services can more accurately 
reflect their actual nature and, in some cases, changes in philos- 
ophy under the new Act. 


We are recommending that the Act provide that the Ministry be 
able to establish or fund the following major types of services: 


1. Family Support: 

A wide variety of non-residential community programs would come 
under this heading, including day care, drop-in centres, prevention 
programs, in-home support (e.g. homemakers) and individual and 
family counselling. 


2. Residential Care: 

This type of service would provide basic care (i.e. a place to live) for 
emergency, short-term or long-term purposes. Current residential pro- 
grams included would be child welfare group homes and foster homes, 
juvenile corrections group homes and foster homes, some children’s 
institutions, former children’s boarding homes, charitable institutions, 
and some residential programs for developmentally handicapped chil- 
dren under The Homes for Retarded Persons Act and The Develop- 
mental Services Act and possibly some children’s mental health 
centres. 


3. Child and Family Service: 

Essentially, child and family service agencies would be the existing 
children’s aid societies. The name would reflect the Act’s emphasis on 
both the child and the family; it would acknowledge that this type of 
agency is, and probably will continue to be, the largest and most 
prominent (but not the only) front-line service provider. It also seems 
to describe more accurately the current philosophy of children’s aid 
societies - in fact, many societies have already changed their names 
to indicate a child and family orientation. The characteristic that 
would most clearly distinguish this agency from others is that it 
would be the child protection agency responsible for receiving and in- 
vestigating child abuse reports, apprehending children and taking 
them to places of safety, initiating court proceedings, and assuming 
oe avaianahin or supervision of children determined by the court to be 
in need of protection. Its potential mandate would continue to be very 
broad, as now provided by Section 6 of The Child Welfare Act, includ- 
ing such voluntary services as adoption, prevention and family sup- 
port; however, as discussed below, the exact mandate of this agency, 
as with the other agencies, would be negotiated with the Ministry . 


4. Child Development: 

Child development centres would incorporate programs now run by 

family court clinics, children’s mental health centres, some training 

schools, some children’s institutions and some facilities for the devel- 
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opmentally handicapped children under schedules I and II of The 
Developmental Services Act. They would have two principal func- 
tions: first, to plan, supervise and deliver treatment and rehabilitation 
programs; second, to provide clinical assessment and, in some cases, 
clinical consultation. In general, child development centres would 
have the mandate to offer a broad, comprehensive service for all types 
of developmental disturbances and disabilities. Thus, they would 
serve children with problems in sensory, motor and perceptual devel- 
opment as well as in interpersonal and social development. While 
their comprehensive approach would be broader than their predeces- 
sor agencies, some centres would continue to have a narrow mandate, 
providing programs for children with specific problems. 


Some of the more specialized child development centres would be pro- 
vincial institutes, as described in Children’s Services: Past, Present 
and Future. These institutes would be the successors to today’s chil- 
dren’s mental health regional centres and children’s psychiatric facili- 
ties under schedule I of The Mental Health Act. As the most highly 
specialized centres, they would provide support and supplementation 
for the rest of the service system, but with the same comprehensive 
approach as other child development centres. The institutes would 
serve a large area, either a region or the province as a whole, and 
would, in some cases, be provincially run. Their services would be lim- 
ited to the most difficult cases that could not be handled by programs 
at the local community level. For example, secure treatment programs 
and some multi-sensory programs for blind and deaf developmentally 
handicapped children would be provided by the institutes. While, in 
general, the institutes would provide a comprehensive range of pro- 
grams, some would be less comprehensive, more specialized centres 
for the treatment and study of particular conditions such as autism. 
In addition, the institutes would play an important role in providing 
research, general program advice, specific case consultation and staff 
training to other agencies. 


5. Youth work: 

Youth workers would be today’s probation and after-care officers. The 
title is the one used in the proposed Young Offenders Act. They would 
continue to be responsible for a variety of activities related to young 
persons in conflict with the law, including supervising young offend- 
ers who have been placed on probation, preparing predisposition re- 
ports for the court and providing aftercare services to offenders who 
have been released from custody. 


This new grouping of services is not intended to suggest that pro- 


grams not currently eligible for Ministry funding (e.g. certain educa- 
tional programs) would become eligible under the Children’s Act. 
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Rather, the intent is to legislatively reorganize the types of programs 
currently eligible for funding in order to increase the flexibility of the 
service system. 


For the purposes of the legislation, we are recommending that an 
agency rece'ving funds to provide a service included in one of the 
above five categories be identified by the relevant service category. 
For example, any agency funded by the Ministry to provide clinical 
assessment would be a child development centre. Similarly, an agency 
funded to provide child protection services would be a child and 
family service agency. 


In general, an agency could call itself by whatever name it wished. 
For example, the Hilda Roberts Day Care Centre could continue using 
that name to identify itself to the general public, but would also be 
legislatively identified as a family support service. Similarly, the 
Geneva Centre, which provides treatment services for autistic chil- 
dren, would continue to be known generally as the Geneva Centre but 
would be classified by the legislation as a child development centre 
(instead of a children’s mental health centre, as under current 
legislation). 


Under current legislation, if an agency operating under an act wishes 
to provide additional services for which it will receive Ministry fund- 
ing, it is often required to seek an approval for funding under a 
separate piece of legislation. In some cases, before the Ministry ap- 
proval can be granted, supplementary letters patent are required to 
broaden the objects of a funded corporation and thus bring it within 
the provisions of the relevant Act. The broad legal definition of ser- 
vices, proposed above, would allow agencies freedom to change the 
services they provide. There would be considerable potential for an 
agency to broaden or narrow its mandate (i.e., the range of services it 
provides) with few, if any, legislative restrictions. We are recom- 
mending that an agency be permitted to provide any of the services 
included in its service category. For example, a child development cen- 
tre might only provide residential treatment in its first year. In the 
following year, it might decide to add clinical assessment, day treat- 
ment and out-patient programs to its repertoire of services. Another 
child development centre might serve only mentally ill and emotion- 
ally disturbed children in its first year. It might then decide in the 
second year, to broaden its clientele to include mentally retarded and 
learning disabled children. These various combinations easily fit 
within the scope of a child development centre. In addition, we are 
recommending that an agency be permitted to provide more than 
one of the five major types of services. For example, an agency could 
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be both a child development centre and a family support agency; or 
an agency could be a child and family service agency as well as a 
youth work agency. 


There would, of course, need to be some limits built into this approach 
to the establishment of services. We are recommending that the leg- 
islation provide for some general rules for each of the major service 
types in order to regulate who could receive funds to provide one of 
these services. At present, regulations under the various existing Acts 
contain rules relating to types of corporations, boards of directors, 
staff qualifications, child-staff ratios, physical plant requirements and 
how certain services are carried out (e.g., child abuse standards under 
The Child Welfare Act). Similar types of rules for the five major ser- 
vice types would be developed and contained in the regulations under 
the new Act. For example, child and family service agencies would 
probably have basic rules the same as today’s children’s aid societies. 
Other service types, such as family support, would, in general, have 
relatively few and simple rules, broad enough to cover the wide var- 
iety of support services included within this category. A major goal 
would be to reduce the existing rules to those that are truly essential. 


Although most rules would be of the traditional type (e.g., profit or 
non-profit corporations) some new rules would need to be developed in 
order to implement the underlying principles and objectives of the 
new Act. For example, in keeping with the general principle of deliver- 
ing services in a culturally appropriate and sensitive manner, we are 
recommending that, where native children and families are served 
in sufficient numbers by one agency, the agency’s board of directors 
should include native people representative of the local native com- 
munity. There are currently precedents in Ontario for this approach. 
Many boards of children’s aid societies now include native representa- 
tion and The Education Act specifically permits local band councils to 
appoint Indian representatives to the school boards. The names of the 
proposed native representatives should be submitted by local native 
organizations. In addition, we are recommending that the Ministry 
have the authority to establish an Indian child and family service 
agency to serve Indian children and families living on a reserve. 
Before establishing such an agency, the Ministry would ensure that it 
fits within the agreement with the federal government regarding the 
provision of child welfare services to native people. 


Although nearly all services currently funded, directly or indirectly, by 
the Ministry would fall within the activities of one of the major ser- 
vice types, some might not. For example, some juvenile diversion 
programs or a research study conducted by a private social science 
research firm would not fit neatly into any of the five categories. 
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Therefore, we are recommending that miscellaneous services that 
do not fit into the major service types be covered by the Minister’s 
power to purchase services for children and families, as proposed 
below. 


Clearly, the five general titles of service will not be sufficient for all 
purposes of the Act. We are recommending that more specific titles 
be used at various points throughout the legislation. For example, in 
the section dealing with young offenders, there would have to be a 
reference to secure custody facilities. The Act could simply define a 
secure custody facility as a child development centre or residence 
designated to provide secure care. Observation and detention homes, 
secure treatment units and places of safety are other facilities that 
could be handled by designation. 


C. Licensing 


As noted above, an agency providing one of the major types of ser- 
vices would have considerable freedom to change its mandate. One 
limit on this freedom would be the need to obtain a licence in order to 
provide certain services. For example, a family support agency wish- 
ing to add day care to its services would need a day care licence; a 
non-residential child development centre wishing to provide residen- 
tial treatment would require a residential care licence. 


In general, the present licensing system would be continued. As now, 
licensing would not carry with it a guarantee of funding. Failure to 
meet standards would result in the Ministry’s refusal to grant a 
licence; failure to maintain standards could result in the suspension or 
withdrawal of a licence. There would be a single procedure for appeal- 
ling a licensing decision, the same appeal now available under The 
Children’s Residential Services Act. The Minister would continue to 
have an emergency intervention power, regardless of whether a 
licence has been withdrawn, for the purpose of protecting children 
whose health or safety was in danger. 


Currently, the vast majority of children’s services can be provided 
without a licence. This will probably continue. However, in order to 
provide the flexibility for an expansion of areas subject to licensing 
requirements, we are recommending that the Act give the Minister 
the general authority to make, by regulation, categories of licensable 
services. Licences would be required only for services for which writ- 
ten standards have been developed. Where an activity is licensable, 
the Ministry could purchase the service only from a licensed provider. 
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The goal would be to keep the number of licensable areas to a min- 
imum. At present, the only services requiring a licence are residential 
care, private adoption and day care. These activities would continue 
to be licensed. A foster care placement service is an example of an ad- 
ditional area which might be licensable in the future, as proposed in 
the Foster Care consultation paper. 


Other than in these areas, an agency could enter a contract with the 
Ministry without obtaining a licence. For example, a child and family 
service agency could receive funds to provide child protection services 
adoption services and a wide variety of prevention programs without 
a licence. However, if the Ministry and the agency also wanted group 
home services to be included in the funding agreement, the agency 
would be required to have a residential care licence. 


’ 


Finally, the Ministry would remain responsible for setting the licens- 
ing standards (e.g., physical plant; staff qualifications) and we are 
recommending that the Act clearly state that the same standards 
apply whether the service is provided by a licensed agency or is car- 
ried out directly by the Ministry (which will not issue licences to 
itself). 


D. Funding 


As discussed in Children’s Services: Past, Present and Future, the 
most major recent change in the area of funding has been the Minis- 
try’s development of a new approach to paying agencies for their ser- 
vices. The details of the new funding approach have been published 
separately (see Funding of Children’s Services in the 1980’s). However, 
it is worthwhile summarizing some of the principal elements here. 
First, there would be a move away from line-by-line budgeting and a 
move toward a service planning approach that enables the Ministry 
and the funded agency to develop short and long range plans and 
then allows funds to be provided in accordance with those plans. The 
service planning approach allows discussion about those issues that 
ought to be discussed, i.e., goals and objectives expressed in concrete 
terms so that funds can be provided to meet them. It gives a great 
deal of freedom and allows for incentives to move funds in the direc- 
tions we have suggested in the Declaration of Principles (e.g., from 
residential to non-residential service). Agencies will be able to plan 
over a longer period of time and will be able to develop approaches 
that generate savings that can be used for other areas of priority. 
Another element of the new funding approach is that it allows ser- 
vices to be classified in a way that permits comparisons across the 
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services and allows for a new approach to the allocation of funds to 
regions and areas, in a way which helps to achieve equity. 


This new approach to funding provides much more flexibility to agen- 
cies to manage programs and allocate resources as they see fit. At the 
same time, it permits the province to maintain a strong influence in 
the direction of policy and program priorities, though not line-by-line 
control. The approach is currently being put into effect under current 
legislation with children’s aid societies and children’s mental health 
centres, and it is expected that it will be extended to other types of 
agencies over the next few years. 


The introduction of the new funding approach has taken place with 
very little legislative change being required. However, there are some 
legislative amendments needed to complete the transition to a more 
rational and flexible funding system. As noted above, the funding of 
children’s services is now governed by a variety of detailed provisions 
contained in several Acts and the regulations under them. These var- 
ious pieces of legislation were passed over several years in response to 
specific situations and needs, without any broad, overall funding plan 
in mind. As mentioned earlier, this process has resulted in legislative 
anomalies and inflexibilities. 


We are recommending that the multitude of funding provisions 
scattered throughout the several existing Acts be replaced by a broad 
authority of the Minister to fund services for children and families 
within the scope of the Act. This authority would include the power to 
fund services provided directly by the Ministry as well as services 
provided by independent agencies, and the general power to ensure 
accountability regarding the use of funds. 


The legislation would also allow introduction of policy changes which 
are being developed in other areas. First, a consistent approach to 
when financial contributions from parents should be required is being 
developed. An example of the current inconsistency is that, regardless 
of income, parents make no contribution when their child is in a 
children’s mental health centre while parents receiving service from a 
children’s aid society may or may not be required to make a substan- 
tial contribution depending on the society involved. A general policy 
has been developed with respect to services for developmentally hand- 
icapped children - that parents should not be expected to pay for costs 
generated by a child’s special needs but they can be expected to con- 
tribute to basic care costs. The amount of the contribution would be 
on a sliding scale basis determined by the parents’ income. The inten- 
tion is to eventually introduce this approach across all children’s ser- 
vices. Second, the Ministry has recently introduced new approaches to 


29 


The flexible service system 


the raising of charitable contributions which are designed to eliminate 
all disincentives to raise such contributions. Work is ongoing to 
develop a consistent approach based on the experiments now under- 
way in such areas as children’s mental health centres, children’s 
institutions and services for developmentally handicapped children. 


In order to allow the potential for a rapid response to changing needs 
at the local level, we are recommending that the Ministry have a 
maximum degree of flexibility in determining who will receive funds 
to provide services and under what terms and conditions. More specif- 
ically, the Ministry could purchase service from any agency for any 
length of time agreed to by the parties, subject to the following 
limitations: | 


- as noted earlier, if the provision of the service requires a licence, the 
service could be purchased only from a licensed agency; 


- if one of the major types of service is to be funded (e.g. a child de- 
velopment centre), the Ministry must be satisfied that the applicant 
meets the general rules applicable to that type of service, discussed 
above; and 


- all services mandated by law must be provided. 


This fairly simple legislative funding approach should provide bene- 
fits for the Ministry, the service providers and the children and fami- 
lies being served. It offers the Ministry the possibility of a wider 
range of choice in purchasing services, including the option of trying 
new configurations of services through a consolidation of some 
services within one agency or through entering separate contracts 
with several different agencies. On the other hand, as mentioned 
earlier, existing agencies would have the opportunity to broaden their 
mandate or repertoire of services with few, if any, legal obstacles. 
The net result for children and families should be a local service 
system better able to respond to their individual service requirements. 


Under this funding system, the Ministry and a child and family ser- 
vice agency, for example, could negotiate a contract based on a service 
plan for the provision of child protection services, adoption and foster 
care placement services and a variety of family support services. Near 
the end of the contract, the Ministry and the agency might renego- 
tiate the agency’s mandate. For example, they might decide to expand 
the mandate by a new service plan that called for the agency to be- 
come the youth work agency for the area. Similarly, the committee 
could negotiate a service plan for an agency to provide a homemaker 
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service and emergency, short-term and long-term residential care. A 
subsequent plan might change the mandate by providing that one of 
the emergency and short-term residences be funded as a semi-secure 
observation and detention home. At the same time, the Ministry and 
agency could agree that the homemaker service should be handled by 
a different agency. The Ministry might then give the homemaker con- 
tract to a family support agency, licensed to provide day care, that 
was interested in developing a broader range of services. In addition, 
the broad purchase of service authority could be used on behalf of the 
child, to put together a “package” of services provided by several 
different agencies. It could also be used to provide certain specialized 
services to meet the specific needs of the local community. For exam- 
ple, where there is a native child and family service agency, the 
Ministry could negotiate a separate service plan with that agency. 


As with the existing legislation, most of the necessary details support- 
ing the Ministry’s general authority to fund services would be con- 
tained in the regulations or by administrative practice rather than in 
the Act. These details are now the subject of ongoing work within the 
Ministry on funding policy and therefore this chapter does not con- 
tain a complete description of what this supporting detail might be. 
However, some general comments can be made. We are recommend- 
ing that the legislation in general terms require that the Ministry 
purchase such services as may be required to carry out orders made 
by a court or a placement review body (discussed in Chapter 3). These 
services would include a variety of non-residential (e.g., counselling), 
residential, youth work, detention and child protection services. This 
is the least the legislation should contain by way of specifying man- 
datory services - those services that must be provided in each local 
area. Though these services would be considered mandatory, there 
would still be great potential for flexibility in the way the service was 
actually provided. For example, under the Young Offenders Act, resi- 
dential places of custody will be required to accommodate youth court 
orders but the meaning of place of custody is so broad that a variety 
of residential settings could satisify the requirement. Similar flexibil- 
ity would be possible within the meaning of child protection services. 


The Ministry, at this time, has no intention of changing existing cost- 
sharing arrangements. It should also be noted that the same funding 
approach would not necessarily be used for all services within each of 
the major service types, mentioned earlier. The advantages of a legis- 
lative reorganization of services, noted earlier, can in large part be 
achieved without changes in cost-sharing. 
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E. Powers 


Under the new Act, there would continue to be certain persons or 
agencies needing some extraordinary coercive or involuntary powers 
to carry out their tasks. For example, the child and family service 
agency, as part of its child protection role, would have to be able to 
make an emergency apprehension of an abused or neglected child and 
to take the child without the consent of the parents to a place of 
safety. Similarly, a residential care agency under contract to provide 
secure detention services would need authority to use locked doors to 
detain young persons accused of committing serious offenses. We are 
recommending that these special powers transfer to the agency at 
the beginning of the contract and continue for the life of the contract. 
For example, if the Ministry decided not to renew a secure detention 
contract with agency “A” and entered a new contract with agency 
“BR” the latter agency would be designated as the secure detention 
facility and the necessary, involuntary powers would automatically 
transfer. Similarly, as in the example on page 19, the Ministry could 
decide to give the youth work contract to the child and family service 
agency. In that case, both the designation and the traditional proba- 
tion powers would transfer as part of the new contract. In short, the 
involuntary power would shift when the funding changed. There 
would not be a need to separately list in the Act or regulations all of 
the powers that accompanied the various designations because the re- 
quired authority would be specified at appropriate points in the Act. 


Only agencies under contract with the Ministry would receive these 
special powers. In other words, although an agency, such as a licensed 
residence, might obtain independent funding to provide residential 
care, the independent funder would not have the authority to grant 
the powers necessary to allow the agency to operate as an observation 
and detention home. 


F. Summary 


re 


In summary, the Act should provide for: 


1. The establishment of local children’s services Coordinating and 
Advisory Groups. 


2. The establishment of five major types of services: family support, 
residential care, child and family service, child development, and 
youth work. 
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3. The potential for an agency to broaden or narrow its mandate with 
a minimum of legislative restrictions. 


4. The licensing of certain categories of service as determined by the 
Minister. 


5. A simple, broad authority for the Ministry to fund services for chil- 
dren and families within the scope of the Act. 


6. A maximum degree of flexibility for a Ministry in determining who 
will receive funds to provide services, subject to certain licensing pro- 
visions and general rules applying to the major type of services. 


7. The granting of certain extraordinary, involuntary powers where 


needed by an agency to carry out its role under the contract with the 
Ministry. 
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Voluntary access to services 
Introduction 


Most children and their families would come into contact with the 
children’s services system through the voluntary stream. Since it is 
important that the law clearly distinguish between the voluntary and 
the involuntary, or court-ordered, routes to service, a major purpose of 
this part of the paper is to specify what “voluntary” would mean in 
different situations. The voluntary stream would, for procedural pur- 
poses, be divided into two categories: support services and long-term 
residential care. Support services would be defined as all non- 
residential services to children and their families and all short-term 
(defined later) residential placements of children; long-term residential 
care would cover all long-term, non-court-ordered, residential stays, 
regardless of the purpose of the placement. 


A wide range of both non-residential and residential services would be 
accessible through the voluntary stream: everything from prevention 
and family support programs to residential treatment would be cov- 
ered by this part of the legislation. Service providers would, as now, 
include self-help groups, private board-operated agencies, specialized 
facilities, and government-operated programs. For example, agencies 
such as family service associations, youth work agencies (e.g. diver- 
sion and delinquency prevention), child and family service agencies, 
associations for the mentally retarded, and child development centres 
all would be involved in providing services on a voluntary basis (1.e., 
with the consent of the family). 


It should be stressed that the existence of separate access routes, chil- 
dren in need of protection and young offenders, does not mean these 
children and their families would be prevented from using the services 
described in this section. On the contrary, many services available to 
young offenders and, in particular, to the families of children in need 
of protection would continue to be offered on a voluntary basis. The 
reason for separate access routes in the legislation is to clarify the 
procedural differences between voluntary and involuntary interven- 
tion, not to restrict access to services or to establish parallel service 
systems. For example, a group home could, as now, accept children on 
both a voluntary and court-ordered basis. As well, a support service 
such as a homemaker, could be ordered by the court (e.g. as part ofa 
supervision order), in addition to being available to families with their 
consent. The important point to remember is that this part of the leg- 
islation would cover only the voluntary route to services. Involuntary, 
court-ordered, access to the same services will be described separately 
in the sections on children in need of protection and young offenders. 
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Another purpose of this part of the paper is to clarify and consolidate 
existing legislation relating to support and residential services. At 
present, the legislative provisions pertaining to residential care are 
contained in a number of different acts (e.g., The Residential Services 
Act, The Developmental Services Act, The Children’s Mental Health 
Services Act). Although there is no single piece of legislation dealing 
with support services, some references to these services are currently 
scattered throughout existing acts (e.g., The Child Welfare Act, The 
Developmental Services Act). For both residential and support ser- 
vices, there appears to be a need for greater legislative consistency 
and clarity. It should, however, be pointed out that the funding and 
licensing of support and residential services, as indeed all funding 
provisions, would be dealt with in a separate part of the legislation 
and will thus not be addressed in this section of the paper. (See the 
chapter on ““The flexible service system’’). 


It is worth repeating that legislation and legal procedures would, for 
the most part, play a minimal role in the voluntary stream, particu- 
larly in the case of support services. Many of the desired changes to 
the children’s services system can, and probably should, be brought 
about by non-legislative means. For example, the day care policy 
paper introduces a number of new initiatives that require no legisla- 
tive changes at all. By the use of funding incentives and support for 
pilot projects, informal child care arrangements will be promoted and 
access improved for families in the greatest social and financial need. 
The role of legislation here is merely to provide a flexible funding 
framework to allow the policy to be implemented. 


In conclusion, it should be emphasized that the legislation pertaining 
to voluntary access should be as broad and flexible as possible, to 
allow for the development of a variety of approaches to the provision 
of services. Consequently, the legislation would facilitate the creation 
of new services as needed. 


The rest of this chapter will cover the following areas pertaining to 
voluntary access to services: 


consent requirements; 
- support services; 
- admission to long-term residential care; 


- response to service denial. 
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A. Consent requirements 


The question of consent, although central to the voluntary stream, is 
one of the most difficult in the field of social and legal policy for 
children. First, it must contend with the competing principles of fam- 
ily autonomy and individual freedom, particularly where older chil- 
dren are concerned. Second, there is substantial confusion about the 
capacity of children to consent. While adults of normal intelligence 
are presumed to have the necessary capacity to consent, children are 
usually thought to lack the competence or cognitive capacity to con- 
sent to important decisions. Consequently, an ongoing issue is 
whether a specific age should be set at which a person is presumed to 
have capacity or whether the competence question should be dealt 
with on an individual-by-individual basis. Furthermore, if a specific 
age is chosen, what should that age be? Researchers have concluded 
that most children have the capacity to consent to medical treatment 
by the time they are sixteen, and probably before. These findings 
coincide with the trend in several jurisdictions toward lowering the 
age of consent. For example, in Quebec children fourteen years of age 
can give a valid consent to medical treatment by physicians in insti- 
tutions. As well, in a number of other jurisdictions children twelve 
and over have a right to consent or object to admission to a residen- 
tial treatment setting. 


In Ontario, the law pertaining to the consent of minors is unclear and 
confusing. As a result, service providers are frequently uncertain as to 
whether they are permitted by law to serve children without their par- 
ents’ consent. The situation most likely to pose problems for service 
providers, such as counsellors or therapists, is that of an adolescent 
who, in seeking a service for himself, specifies that he does not want 
his parents to know that he needs help. Service providers may thus be 
placed in the unenviable position of having to decide whether to serve 
the child anyway, without the parents’ consent, or to contact the par- 
ents and possibly risk not having the child receive a needed service. 
Greater legislative clarity would, in such situations, benefit all the 
parties involved. 


Contrary to popular belief, the law does not specify a particular age 
above which a doctor may safely rely on a patient’s consent. In prac- 
tice, professionals tend to err on the side of caution and require the 
consent of parents or guardians for children who may, in fact, have 
the ability to consent. This practice has been reinforced by a regula- 
tion under The Public Hospitals Act that requires parental consent to 
surgical procedures on unmarried minors under sixteen. It has been 
noted that this regulation has given the medical profession the incor- 
rect impression that a child under sixteen may not be treated without 
parental consent. In fact, the regulations are limited in their effect to 
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public hospitals. However, although the law remains unclear, there 
have been some court decisions that suggest a person of any age may 
consent or refuse to consent if he is able to understand the nature and 
consequences of the proposed treatment. In the absence of legislative 
clarity, it appears that the age of consent is gradually being lowered. 
The question of consent is further complicated by the fact that, in 
practice, a child’s consent has traditionally not been required, even for 
major decisions, since parental consent has been considered sufficient. 
It has always been assumed that parents generally act in the best 
interests of their children and that, subject to child protection laws, 
they should have the authority to raise and control their children as 
they see fit. In recent years, however, increasing attention is being 
paid to the view that, as children grow and develop, they should be 
given more responsibility and greater freedom, and gradually allowed 
to take on many of the obligations and rights of adulthood. The right 
to consent, or at least to be heard, is frequently cited as an example. 


This Ministry has clearly taken the position that children, especially 
older children, should, at the very least participate in decisions which 
affect their lives. For example, the present Child Welfare Act requires 
the consent of children twelve and over for voluntary care-by- 
agreement. As well, as indicated in the proposed regulations to The 
Children’s Residential Services Act, the Ministry has assumed that 
children sixteen and over should be able to consent to services on 
their own. Questions about the extent to which younger children 
should be involved in decision-making and when, if ever, a child’s 
consent should be required for non-residential services are still 
unresolved. Several options are discussed later in this section. 


In conclusion, it bears repeating that services through the voluntary 
stream may be provided only if the required consents are obtained. 
Thus, the role of legislation here would be to specify whose consents 
would be needed under which circumstances. It should be noted that 
“consent”, as used throughout this paper, is presumed to include the 
usual legal elements of capacity, information, and voluntariness. 
Furthermore, the consent requirements would, at the present time, 
apply only to services within the jurisdiction of the Ministry of Com- 
munity and Social Services and would not limit medical decisions 
made in accordance with Ministry of Health regulations. However, it 
is hoped that consideration will be given to applying the approach to 
health programs as well. 


The remainder of this section of the paper looks at consent require- 
ments in the context of various service situations (e.g., provision of 
support services, admission to long-term residential care). In most 
cases, the recommendations follow a discussion of alternative propos- 
als. Since the consent issue is such a difficult and controversial one, 
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we are particularly interested in your reactions to the recommenda- 
tions and options that follow. 


Consent requirements for support services 


There are three distinct approaches to the question of whose consent 
should be required for the provision of a service, namely, the parents 
as sole consentors, the parents and child as co-consentors, and the 
child as sole consentor. Obviously, some combination of the above is 
also possible, depending on the circumstances. It should be remem- 
bered that the legislation would define “support services”’ to include 
all non-residential services, as well as short-term residential stays (to 
be defined later). 


The first option would be to require the parents’ consent, only for the 
provision of all support services. Even though this approach would 
not grant the child decision-making authority, it could be strength- 
ened by requiring in law that consideration also be given to a child’s 
views, whenever these can be ascertained. 


An alternative proposal would be to require the consent of both the 
parent and the older child (i.e., twelve and over) for the provision of a 
support service. While appearing to meet the child’s developing need 
to be involved in decision-making, this approach raises some difficult 
questions. For example, what should happen if the child refuses to 
consent? Would the child’s objection mean that the service could not 
be provided? Would a second professional opinion be required? 
Another problem stems from the fact that there are a number of ser- 
vices in the support category for which the child’s consent may be 
either unnecessary or clearly inappropriate (e.g., homemaking ser- 
vices, parent training programs, financial subsidies). Requiring the 
child’s consent for such services may create unnecessary obstacles 
and infringe on the parents’ right to seek services for themselves. Not 
only is there no probable risk to the child, but the child is not directly 
affected by the provision of such support services. 


In contrast, the situation is more complicated when the proposed ser- 
vice entails some risk of harm or intrusion for the child (e.g., out- 
patient therapy, behaviour modification) or when the child is the 
direct recipient of the service (e.g., after-school program, short-term 
residential placement). It would seem more reasonable to require the 
child’s consent for these services than for those that only indirectly 
affect the child. Unfortunately, it is extremely difficult to differentiate 
in law between the various types of support services. However, even 
where a distinction can be drawn (e.g., between residential and non- 
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residential), requiring the child’s consent may not be desirable. For 
instance, for short-term residential stays, the disadvantages of cum- 
bersome and time-consuming procedures may outweigh any potential 
benefits to the child. Finally, the intrusive procedures part of the legis- 
lation (see p. 108) would introduce protections for children proposed 
for certain kinds of treatment methods. It may be redundant to 
require the child’s consent in addition to the legislative safeguards 
specified later. 


The third approach would be to require the child’s consent only. While 
this should be considered a serious option for children sixteen and 
over, it would probably not be desirable for younger children. For one 
thing, requiring the child’s consent only may weaken the parents’ role 
as primary decision-makers for the child. As well, since the support 
services category includes short-term residential placements, it would 
mean that a child could admit himself to residential care without his 
parents’ consent. It could be argued that, if the problems in the home 
are serious enough to warrant temporary separation of the child and 
his parents, the child or someone on his behalf should contact a child 
and family service agency. 


In view of the above considerations, we are recommending that the 
parents’ consent only be required for the provision of support services 
to children under sixteen, but that the views of the child, whenever 
they can be ascertained, also be taken into account. We are also 
recommending that children sixteen and over be able to consent to 
support services on their own. 


Another option would be to require parental consent only for the pro- 
vision of support services to children up to the age of eighteen, but to 
allow “emancipated” 16 and 17-year-olds to consent for themselves. 
The concept of “emancipated minor” was developed in the United 
States for the purpose of exempting certain minors from the require- 
ment of parental consent to treatment. The usual indices of emancipa- 
tion include: marriage of the child; establishment by the child of a 
domicile other than the parents’; or establishment of economic inde- 
pendence from his parents. This approach assumes that married 
minors and those living independently of their parents are capable of 
consenting to services on their own. However, it would be argued that 
the notion of emancipated minor discriminates against 16 and 17-year- 
olds who, although living with their parents, are capable of consent- 
ing. We would especially welcome your comments regarding this 
approach. 


As mentioned earlier, service providers are concerned about serving a 
child without his parents’ consent. Acceptance of the above recom- 
mendations would mean that a support service could be provided to a 
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child under sixteen with his parents’ consent only. However, it could 
be argued that this is an overly restrictive provision since there may 
be considerations other than risk or intrusiveness that suggest the 
child’s consent should be required. One of these is his right to privacy. 
To require the consent of the parents only for all support services 
means that the child would never receive a service without his par- 
ents’ knowledge. It also means that a child would not, for example, 
seek counselling for a sex, drug, or alcohol-related problem without his 
parents’ consent. There may be situations in which a child does not 
want his parents to know he is seeking help or the parents refuse 
their consent. If the child is old and mature enough to identify his 
need for assistance, it would seem reasonable to allow the child to 
initiate the provision of the service, without the requirement of paren- 
tal consent and with a guarantee that his privacy will be respected. 
However, there is clearly a need to limit the services to which a child 
may consent on his own. One approach would be to allow the child to 
consent to counselling without the parents’ consent or knowledge. 
This position attempts to balance the competing interests of parental 
autonomy and the child’s desire to make certain choices for himself. 
Although most children would probably discuss their problems with 
their parents, there are others who would be deterred from seeking 
help lest their parents should find out. Therefore, we are recom- 
mending that, where a child twelve or over initiates the provision of 
counselling services, his parents’ consent would not be required. 
However, we are recommending that the counsellor be required to 
discuss with the child the desirability of informing or involving the 
parents. If the child refuses, the counsellor would have an obligation 
to respect the child’s wishes, subject to child protection reporting laws. 


Consent requirements for admission to long-term 
residential care 


With the exception of residential placement under the care-by- 
agreement provisions of The Child Welfare Act, which require the 
consent of children twelve and over, a child is now not required by 
legislation to consent to admission to residential care.* Under present 
practice, a child may be admitted to most residential facilities with 
his parents’ consent and on the recommendation of a professional if 
the admitting facility is willing to accept him. Although many facili- 
ties would probably prefer to admit only those children who agreed to 
the admission, the consent of the child is not required by law. The 
proposals that follow would apply to all long-term voluntary admis- 
sions, including placement in mental retardation or mental health 


*Note: The proposed regulations to The Children’s Residential Services Act 
also require the older child’s consent. 
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facilities, group homes, children’s boarding homes, as well as to all 
admissions under care-by-agreement. 


We are recommending that the parents’ consent only be required 
for the admission of children under twelve years of age to long-term 
residential care, but that the child’s views, where ascertainable, be 
taken into consideration. As discussed later, certain admissions may 
also be subject to a third party review. 


Although we have not recommended that the consent of the child over 
twelve be required for short-term residential placements, it is an 
option for admission to long-term care since this is a potentially more 
serious decision. Again, the following are all possibilities for the 
admission of older children: the parents’ consent only, both the par- 
ents’ and the child’s consent, and the child’s consent only. It should 
be pointed out, however, that the person consenting is not necessarily 
always the decision-maker. In other words, a person’s consent may be 
a necessary, but not a sufficient, condition for the provision of a 
certain service. Admission to a secure treatment unit serves as an 
example here (see p. 136). Children may be admitted to these units 
only with their parents’, or substitute parents’, consent. However, 
even then, admission is not automatic since a court hearing must be 
held to determine whether a child should be admitted. 


One argument for including the consent of the child over twelve is 
that requiring parental consent only would not be consistent with 
present legislative provisions under care-by-agreement. For example, 
there is little essential difference between the parents’ decision to 
place the child directly in a residential facility and the decision to 
place a child in the same facility after the parents and the child and 
family service agency have decided that the child should come into 
care. It should be remembered, however, that the agency could bring 
the matter to court if the child refused to consent to 
care-by-agreement. 


On the other hand, it is sometimes argued that children who are pro- 
posed for admission to residential treatment should not, because of 
the nature of their problems, be asked to consent to admission. How- 
ever, such an argument is relevant only to the extent that it raises 
questions about the child’s competence to consent. It should probably 
not be assumed that children who are proposed for admission to a 
mental health or mental retardation facility are necessarily less com- 
petent than children of the same age who are proposed for admission 
to other residential settings under care-by-agreement. 


Possibly a stronger argument in favour of keeping the present consent 
requirements is that many other decisions of this sort, in practice, 
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now require the parents’ consent only. For example, the parents’ con- 
sent is sufficient for decisions regarding hospitalization for a medical 
problem and admission to a private boarding school. Furthermore, 
legislative consistency could also be achieved by removing the exist- 
ing consent requirements for care-by-agreement. 


To counter these arguments, it should be stressed that the importance 
of this issue does not stem primarily from the need for greater consis- 
tency in legislative provisions. Rather, as stated earlier, this Ministry 
is committed to the belief that it is important for children to be 
involved in decisions that affect their lives, particularly if the decision 
may have serious consequences for the child. In the case of older 
children, “involvement” might properly be construed to include par- 
ticipation in decision-making and perhaps even the child’s consent as 
a requirement for service provision. Furthermore, it could be argued 
that long-term admission to a residential treatment facility is a more 
serious decision than admission to a boarding school or hospitaliza- 
tion for a medical problem. (The risks to the child associated with 
long-term residential placement are discussed in a later section.) 


Assuming that the child should have a voice in the admission process, 
a second option would be to require the consent of both the child 
twelve and over and of his parents. However, if the care-by-agreement 
provisions were adopted for all residential admissions, it would mean 
the child could not be admitted if he did not consent. The problems 
with such an approach are obvious. For one thing, it would probably 
necessitate the creation of an involuntary admission procedure or the 
use of child protection proceedings since there would continue to be 
situations where a child should be admitted, even if against his will. 
More important, perhaps, it is questionable whether children, even 
older children, should be granted an outright power to veto their par- 
ents’ decisions. We are recommending that the consent of the child 
between the ages of 12 and 15 and of his parents be required for long- 
term admission, and that a review of the admission decision be con- 
ducted by a third party whenever the child’s consent cannot, for what- 
ever reasons, be obtained. In this way, the child’s objection would not 
be treated as a veto, nor would it necessarily result in his not being 
admitted, yet it would have some legal effect. (Third party reviews are 
discussed in more detail later.) We are recommending that children 
sixteen and over be able to admit themselves on their own consent. In 
other words, parental consent would not be required. 


In addition, we are recommending that the parents’ consent only 
be required for the provision of services to children under sixteen 
while in residential care, subject to the provisions for limiting the use 
of intrusive procedures (introduced later). 
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Even though residential treatment is considered a more serious form 
of intervention than non-residential services, the consent of the child 
over twelve to specific services while in residential care is probably 
not necessary. We are recommending that the older child’s consent be 
required for admission to residential care; this, it could be argued, 
includes the services provided in the residential facility. If that option 
were accepted, the child who consented to admission in the first place 
could withdraw his consent to admission if he objected to specific 
services. As well, children in residential care would be granted other 
procedural protections that would probably render their consent to 
services unnecessary. As discussed later, certain procedures, identified 
as “intrusive” (e.g. some forms of aversive conditioning) would need, 
not only the parents’ consent, but also, would be subject to a special 
review mechanism. (See also Chapter 6 for a description of the pro- 
posed rights and responsibilities of children in residential care.) 


We are recommending that the consent requirements for admission 
also apply to transfer and discharge decisions for children admitted 
via the voluntary route. For example, a child twelve and over could 
not be moved from one group home to another without both his and 
his parents’ consent. For children under twelve, the parents’ consent 
only would be required. It should, however, be noted that the above 
consent requirements would not apply to children admitted to residen- 
tial care under a court order (1.e., children in need of protection and 
young offenders). In other words, neither the parents nor the child 
would be required to consent to admission if a court ordered residen- 
tial placement for a child. 


Ensuring a valid consent 


For the above consent requirements to be meaningful, both the child’s 
and the parents’ consent or refusal to consent should be informed and 
voluntary. In order to increase the likelihood of a valid consent, we 
are recommending that the child be given a reasonable opportunity 
to speak to an independent advocate prior to signing a consent form. 
Although the child’s advocate would not necessarily be a lawyer, he 
would have to be independent of the parents and the agency or facil- 
ity. For example, a teacher, a clergyman, a worker from another 
agency, or a relative could act as the child’s advocate. In the case of a 
native child, a member of a band council or native friendship centre 
might be a more appropriate advocate. If the child were admitted to 
residential care, a copy of the signed consent form would have to be 
kept in the child’s file. It should be noted that such requirements will 
also be proposed for ensuring a valid consent to adoption and for the 
release of records. 
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A person’s consent is probably not informed if he does not fully 
understand what he is consenting to. Therefore, we are recommend- 
ing, that, where necessary, translation or interpretation services be 
made available to a child and his parents. This recommendation 
would ensure assistance to native people, ethnic minorities, and any 
other persons (e.g., the deaf ) who require such a service. 


B. Support services 


It was suggested earlier that many changes to the children’s services 
system could be brought about through non-legislative means. No- 
where is this as apparent as in the case of support services, where leg- 
islation would play a relatively minor role. Since it is here that the 
service system should be able to respond most flexibly to the needs of 
individuals, the support services part of the legislation would be brief 
and general. Rather than proposing rigid legislative rules, We are 
recommending that the development of support services be promoted 
by means of a broad definition and flexible funding provisions and 
eligibility criteria. However, the fact that few statutory provisions are 
required does not mean that these services are insignificant. On the 
contrary, the availability of a range of support services is crucial to 
the overall service system since these services are presumed to act as 
a first line of defence against family breakdown and the institutional- 
ization of children. Furthermore, because of the stress placed through- 
out this paper on the use of less restrictive alternatives, it is important 
to highhght the category of support services as an essential compo- 
nent of the framework of the legislation. 


The existence of a range of support services is basic to the Ministry’s 
policy of promoting programs that strengthen and assist, rather than 
replace, the family. As stressed in the Declaration of Principles, 
services to children should support, enhance and supplement the 
family wherever possible. Though most families at some point require 
assistance, whether from friends, relatives, or social agencies, the 
needs of children are generally best met within their families. 


We have already proposed that, with the exception of child-initiated 
counselling, the consent of the parents should suffice for the provision 
of all support services. What remains to be clarified is the meaning of 
support services and how service may be initiated. 
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Definition and types of services 


The definition of support services should be broad and inclusive to 
cover the wide spectrum of needed service and family situations. In 
other words, it should reflect the fact that families and children may 
require support for a variety of reasons and in a variety of ways. As 
noted, a range of agencies may be involved in providing support ser- 
vices to meet the needs of individuals and groups such as handi- 
capped or emotionally disturbed children and their families, single 
parents, pregnant teenagers, children in need of protection and their 
families, and some young offenders. The definition should clearly 
indicate that these services support and supplement the family rather 
than compete with it, and that services should be provided in response 
to people’s needs and not to the requirements of service agencies. We 
are recommending that support services be defined as non- 
residential and short-term residential services that: 


- help a family maintain their child at home or have the child reinte- 
grated into the home; 


- promote the physical, emotional or intellectual development of the 
child; or 


- help the older child achieve independence or integration into the 
community. 


This broad definition of services includes programs such as day care, 
homemakers, respite care, infant stimulation, some financial subsi- 
dies, aftercare services and child and family counselling, and allows 
for the development of programs which do not now exist. (See the sec- 
tion on ““The flexible service system” for a detailed discussion of how 
the licensing and funding provisions would affect the development of 
new programs.) 


In deciding how to define “short-term” residential services, a number 
of factors including a child’s sense of time need to be taken into 
account. It is worth remembering that, to a child, a residential stay of 
even only a few weeks may seem like a long time. Another considera- 
tion 1s, of course, present practice: most short-term admissions of chil- 
dren take place for purposes of respite care or parent relief, assess- 
ment, or are emergency admissions. According to the 1978 residential 
services inventory, most children admitted for the above reasons stay 
in residential care for less than two months. We are recommending 
that a residential stay of six weeks or less be considered “‘short-term”’ 
and that anything longer than that accordingly be defined as “‘long- 
term’. (The proposed provisions for long-term residential care will be 
described separately in a later section.) 
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There are several reasons for distinguishing between short and long- 
term care in the legislation: short-term residential services are more 
involved in family support than is long-term care and they are, there- 
fore, most appropriately included in the support services category. 
More important, however, long-term placement of a child is considered 
a serious form of intervention that requires greater procedural safe- 
guards. Short-term care, on the other hand, does not entail the same 
risks to the child and should be more readily available to families. 
However, it is recognized that repeated short-term admissions may 
also have serious consequences for the child and family. We are thus 
considering proposals for limiting the number of times a child may be 
admitted for six-week periods in one year. 


How service is initiated 


Individual service agencies will continue to define their own admis- 
sion criteria. However, service plans will be negotiated with agencies 
by the Ministry to help ensure that services are available and accessi- 
ble to the people who need them. The eligibility criteria for these ser- 
vices should, therefore, be broad and flexible to allow agencies to 
respond to people who would benefit from service. They should also 
allow people to define their own service needs and initiate involve- 
ment for themselves or on behalf of a family member. We are 
recommending that a support service may be provided to all or part 
of a family unit and to individual children living independently, and 
that service may be initiated by a child, a parent or someone on their 
behalf, or by a service provider who may offer a service to a child or 
family. 


C. Admission to long-term residential care 


Introduction 


At present, there are two ways for a child to be admitted to a residen- 
tial facility: either with the consent of his parents or under a court 
order (as in the case of offenders and children in need of protection). 
This part of the legislation would cover the provision of residential 
services to the first group of children, those proposed for admission 
directly by their parents or by someone on behalf of the parents (e.g., 
a professional or agency). Generally included here would be most spe- 
cialized residences for children with special needs (e.g., mental health 
and mental retardation facilities) and any other residences that will 
admit children with parental consent, as opposed to doing so under a 
court order, as well as parent-initiated foster care arrangements. As 
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mentioned previously, this legislative category would not create a new 
type of residential service different from existing ones or distinct from 
most of the residential services available to young offenders and chil- 
dren found to be in need of protection. Rather, the purpose of this part 
of the legislation would be to consolidate current residential service 
provisions for certain kinds of admissions and introduce new pro- 
cedural safeguards. The provisions for care-by-agreement (to be 
renamed “voluntary care agreements’’) are discussed separately at 
the end of this section. 


The risks to the child 


Although legislation would generally play a relatively minor role in 
the voluntary stream, there is more need for legislative provisions in 
the area of residential services. It is recognized that, for many chil- 
dren, temporary admission to residential care may be both necessary 
and useful. Particularly in situations where non-residential services 
have failed to alleviate the child’s and family’s problems, residential 
placement may offer a beneficial alternative. Nevertheless, admission 
to residential care, especially long-term admission, is considered a 
serious decision with far-reaching consequences for the child. The 
following is a brief summary of what the literature describes as the 
“risks” to the child associated with long-term residential care. It 
should be stressed that these risks are present irrespective of the 
potential value of placement. 


From a child’s perspective, probably the most basic and immediate 
result of residential placement is the separation from his family, 
friends and community. Furthermore, regardless of whether the child 
is benefitting from the residential stay, he is likely to experience feel- 
ings of loss, abandonment, and resentment. Another consequence of 
prolonged residential placement is that children may later encounter 
re-integration problems, particularly in schooling, social relationships 
and, in the case of older children, employment. Clearly, the longer a 
child is in residential care, the harder re-integration becomes, not only 
for the child, but for the family as well. In fact, for many children, the 
length of time away from the family appears to be a major factor in 
determining whether he will ever return home. In the child welfare 
field, for example, it is well documented that the chances of re-uniting 
children with their natural parents are generally slim after eighteen 
months. More important, perhaps, it has been shown that children 
with a “history” of residential placements are more likely to be subse- 
quently proposed for residential care. In other words, a first admission 
increases the likelihood that residential care will again be viewed as 
the most appropriate alternative for a particular child. 
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It has been said that a feature that is probably unique to a residential 
service is that no other service form is apt to encompass or control as 
much of a person’s life. While this is generally true of any residential 
service, it is particularly true of institutional facilities which, by defi- 
nition, are set up to meet a wide variety of needs in the same location 
(i.e., on the same grounds). For example, large residential facilities for 
children which provide educational, recreational and medical services, 
in addition to residential care and treatment, are apt to exercise sub- 
stantial control over a child’s life and to segregate him from his com- 
munity. Furthermore, most children in our society, especially school 
aged children, do not eat, sleep, play, go to school, and receive medical 
care and religious instruction in the same place. This suggests that 
institutions create, at best, an artificial environment and, at worst, a 
setting that segregates children from their peers in the community. 


Another characteristic of institutions that may result in serious con- 
sequences for the child is their size. Regardless of how well- 
intentioned or well-staffed, certain dynamics inevitably occur in any 
large institution, such as regimentation, bureaucratization and loss of 
individualization. These characteristics are not unique to residential 
facilities for children but are common to adult institutions. However, 
while they may result only in inconvenience and frustration for a 
temporarily hospitalized adult, for example, the effects of institution- 
alization are more serious for children. Specifically, the emphasis on 
compliance, conformity and passivity likely to occur in institutions is 
especially harmful to children, who are at a stage when there is a par- 
ticular need to develop a sense of initiative, self-respect, and self- 
confidence. Several writers have also identified a type of “‘institutiona] 
neurosis” characterized by apathy, resignation, submissiveness and 
loss of interest apparently common to people who have spent long 
periods of time in institutions. It should be pointed out that many 
institutions are making efforts to reduce these (e.g., setting up smaller 
units or “cottages’’). However, these efforts have met with only limited 
success, given the larger institutional context. 


Finally, in addition to the risks described above, a number of com- 
mentators have identified other possible harms specifically associated 
with admissions to mental health and mental retardation facilities. A 
major one is the stigma resulting from being labelled ‘““mentally ill” or 
“mentally retarded’. Apart from the effect of such a label on a child’s 
self-image, it may have a detrimental impact on the child in later 
years. For example, it is argued that future, otherwise innocuous be- 
haviour may be viewed with suspicion by teachers, neighbours, poten- 
tial employers, the police, and other authorities. 
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Problems with current admission procedures 


Children may, at present, be admitted to residential facilities with 
their parents’ consent, the recommendation of a professional, and the 
willingness of the facility. In most cases, the facility will base its 
admission decision on a clinical assessment of whether the child 
needs the service. If the child is not considered appropriate for admis- 
sion, he is usually referred to another residential or non-residential 
service. 


While the existing procedures for parent-initiated admissions may, at 
first glance, appear perfectly reasonable and adequate, it should be 
remembered that other children (i.e., young offenders, children in need 
of protection) may be placed in a residential facility only following a 
court hearing that offers many procedural protections not provided to 
children admitted directly by their parents. One essential difference, 
of course, is that the first group is admitted with parental consent 
which, some argue, eliminates the need for procedural safeguards for 
the child. Nevertheless, many residential agencies have established 
procedures to reduce the likelihood of inappropriate admission. How- 
ever, the legislation does not at present require such safeguards. 


The existing admission procedures in Ontario, as described above, are 
typical of those throughout most of North America. Yet, it is worth 
noting that a number of jurisdictions have enacted legislation requir- 
ing greater procedural protections for children admitted by their par- 
ents to mental health and mental retardation facilities. These changes 
have occurred largely in response to several recent court cases and an 
increasing number of articles and commentaries dealing with the 
issue of the voluntary admission of minors. 


The arguments in support of additional procedural safeguards for 
children admitted to residential care stem from two major concerns: 
the risks to the child entailed by institutionalization and the risk of 
erroneous commitment. It should be noted that, although the litera- 
ture on this subject does not differentiate between institutionalization 
and admission to small group homes, for example, some of the argu- 
ments clearly apply more readily to the former. The “risks” to the 
child associated with residential placement have already been dis- 
cussed. However, the arguments on the other side warrant equal 
attention. They focus primarily on the concern that some com- 
mentators seem to ignore the fact that many children may need and 
benefit from residential treatment. Therefore, while the risks of insti- 
tutionalization should perhaps not be discounted, neither should the 
harms to the child that may result from not receiving needed treat- 
ment. It is argued that what is truly stigmatizing for a child is not the 
label, but rather the symptoms of an emotional or mental illness. 
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Finally, several writers have suggested that the erroneous decision not 
to admit a child may be as serious as the inappropriate or unneces- 
sary admission of a child. 


This last point raises the question of whether existing procedures 
adequately protect children from erroneous admission decisions. On 
the one hand, it is argued that, because present procedures are not 
sufficiently impartial, inappropriate and subjective admission deci- 
sions may frequently occur. Even parents may not always be objective 
in deciding to propose their child for residential admission. They may 
be too close to the child to be able to determine the precise nature of 
the problem or the need for residential treatment. More important 
perhaps, the parents may be frustrated, not only in trying to cope 
with a difficult child, but in seeking help from social agencies. As 
well, in some cases, the desire to admit a child may be a response to 
serious family problems in general, and not necessarily to the particu- 
lar child’s behaviour. It may also be that parents are unaware of 
alternatives to residential placement and perhaps are not encouraged 
to find other solutions. In fact, parents may feel coerced into seeking 
residential placement for the child, although coercion may not have 
been intended, in order to avoid court proceedings under The Child 
Welfare Act or the Juvenile Delinquents Act. In summary, it appears 
that the parents’ decision to admit their child may result from a com- 
bination of factors, many of them unrelated to the child’s needs or 
problems. It is important to stress that the above line of argument 
does not call into question the parents’ motives or feelings for their 
child; rather, it suggests that, regardless of motives, the decision to 
admit a child to long-term care is so serious that it should be made 
only by a neutral and impartial fact-finder or, at least subject to 
review, in accordance with strict procedures and criteria. It should be 
noted that the above concerns would, of course, also apply to an 
agency such as a child and family service agency with guardianship 
authority over a child, which is proposing a child for admission to an 
institution rather than to a foster home or group home. 


On the other side, it is argued that, unless a child is found to be 
neglected or abused, the traditional presumption that parents act in 
their child’s best interests should apply to the admission decision. In 
other words, it is felt that state or other outside intervention can only 
be justified if the child is found to be in need of protection. The point 
is also made that there is no basic difference between the admission 
decision and other major parental decisions, such as consent to 
surgery. A further argument is that parents already have limited dis- 
cretion to place their child in residential care. The final admission 
decision is usually made by the admissions committee of the facility 
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after an assessment of the child and consideration of other alterna- 
tives. It is argued that no one is better qualified to render judgments 
about the appropriateness of admission than professionals trained in 
assessment and diagnosis. 


In response to this final point, a number of commentators have 
several reasons for doubting that professional opinion is always an 
effective check on inappropriate parental attempts to admit a child to 
residential care: it is felt that the professional may over-identify with 
the parents, since it is the parents who have come to seek help, whose 
situation seems most desperate, and who seem the most reliable 
source of information. Furthermore, as noted earlier, it has been 
pointed out that psychiatrists and other professionals are apt to err on 
the side of medical caution. In other words, there may be a tendency 
to over-diagnose certain problems (e.g. emotional disturbance) and to 
recommend residential treatment when in doubt. It is also significant 
that professionals may disagree among themselves over the diagnosis 
and the need for residential treatment for a particular child. The in- 
exactness of psychiatry and other social sciences, such as psychology 
and social work, combined with the vagueness of terms like ‘“‘mental 
illness” or even “mental retardation”, may result in subjective deci- 
sions regarding the appropriateness of a particular child’s admission 
to residential care. For example, according to the 1979 resident statis- 
tics for Schedule I and II mental retardation facilities, approximately 
75 children were admitted for problems such as “conduct distur- 
bance’, ‘“mental disorder’, ‘“nervous system diseases’, and “border- 
line mental retardation”. Assuming accurate diagnoses, one would 
have to question whether these children are most appropriately served 
in mental retardation institutions. The situation is similar for children 
admitted to mental health facilities. Between January 1, 1977, and 
March 31, 1978, 960 children under fourteen were admitted to mental 
health institutions in Ontario. 856 (89 per cent) of these were admitted 
with non-psychotic diagnoses, including 168 with “transient situa- 
tional disorders of childhood’. These figures suggest that some chil- 
dren are admitted to mental health facilities based on diagnoses that 
some would argue do not necessarily indicate the need for long-term 
residential treatment. 


_ Another issue relevant to the discussion of the need for procedural 

_ safeguards is whether adequate attempts are made at present to 

- secure less restrictive or drastic alternatives to residential placement. 

_ While it is true that many facilities, and indeed many families, will 

_ explore non-residential options before proposing a child for residential 
_ care, there is now no guarantee that this will happen since it is not 

- required by law. More importantly, it may be unrealistic and unfair to 
expect parents and professionals to be aware of all alternatives to 

- residential placement. Since families frequently seek residential 


53 


Voluntary access to services 


placement for their child during periods of crisis or stress, they may 
not be able to search for other alternatives at such times. A pre- 
admission review would assist families in making such a serious deci- 
sion. Furthermore, both the child and the parents could be spared 
potentially unnecessary separation and disruption if other possibili- 
ties were thoroughly investigated prior to admission. Finally, even if 
the admitting facility did know of a more suitable program for a child, 
it could, in most cases, only make a referral. In other words, the resi- 
dential facility would have little or no authority over another agency's 
admission decision. The result is that facilities sometimes admit chil- 
dren who would be better served by another residential or non- 
residential program simply because the admitting facility and the 
parents are unable to secure a more appropriate service. 


Third party review 


We feel that, on balance, the concerns raised above indicate that there 
is a need for some form of review of the decision to admit a child to 
long-term residential care. The challenge, of course, is to introduce a 
procedure which would effectively assist in decision-making and 
would protect the rights and interests of children and families, with- 
out needless interference in the parent-child relationship, the judg- 
ments of professionals, or the availability of residential services. It is 
also important that procedural safeguards for children not become 
obstacles to parents seeking help and not become process merely for 
the sake of process. Notwithstanding these concerns, certain elements 
can be identified as essential, regardless of the exact form such a 
review procedure might take. 


We are recommending that a placement review function be created, 
with the following minimum requirements: an independent and 
impartial decision-maker or decision-making body (e.g., a “placement 
review body”); the authority to engage in neutral fact-finding, includ- 
ing an examination of less drastic or restrictive alternatives to resi- 
dential placement; and an opportunity for the child and other inter- 
ested parties to be heard. It should be noted that a review could take 
place at any point in the admission process. Several alternative pro- 
posals for third party review are presented below. 


The meaning of ‘‘review”’ 
The fear has been expressed that an external review by a “placement 
review body” (PRB) may become an adversarial and formal process 


that would pit parent against child and professional against profes- 
sional. The consequences of such an encounter are, with some justi- 
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fication, presumed to be detrimental to all parties. To a large extent, 
however, formality and an adversarial atmosphere can be avoided 
by specifying what is meant by “‘review’’. 


At one end of the continuum of possibilities is the ‘paper review” con- 
sisting of an examination of relevant documents such as case files, 
family histories, and professional reports. Such a review process could 
include an interview with the child and family but would probably not 
be extended to interviews with other interested parties. Paper reviews 
would probably not be as time-consuming as other types of reviews. 
Unfortunately, they are also likely to be less thorough. Particularly in 
judging the feasibility of other less restrictive alternatives, it may be 
necessary to talk to a number of people not directly involved in the 
case. A further drawback is the potential for becoming merely a 
“rubber stamp’. Even the most knowledgeable and well-intentioned 
group of individuals is likely to become mechanical in its judgments if 
it does no more than read files. 


At the other extreme is the hearing. The approach taken in a number 
of American jurisdictions is to require a pre-admission court hearing 
whenever a child is proposed for long-term admission. In some cases, 
the older child may waive his right to a hearing if he consents to the 
admission. Although court hearings would probably offer greater pro- 
cedural protections than other forms of third-party reviews, they are 
also potentially more cumbersome, expensive and adversarial. A pro- 
cess involving a hearing by an administrative review body could also 
provide adequate procedural safeguards, while avoiding the problems 
inherent in court hearings. As well, it may not be necessary to have a 
pre-admission review in all cases. 


It should be stressed that hearings may range from very formal pro- 
ceedings that include the right to notice, cross-examination, and rules 
of evidence, to very informal situations where interested parties may 
be heard. For example, a review body may require such things as 
notice and a written statement of the grounds for admission, while 
still conducting the hearing in an informal way (e.g., without rules of 
evidence or the presence of lawyers). It would be possible either to 
hear everyone involved in a case together or one at a time. Alterna- 
tively, interested parties could speak to review body members pri- 
vately or, if they wished, submit written statements. As mentioned 
earlier, the review body could also call on people who, it feels, should 
be heard or represented. The advantage of a hearing over a paper 
review is not its formality since, as noted, it could be very informal. 
Rather, a hearing offers a forum for open discussion, the consideration 
of differing views, and an opportunity for all concerned persons to be 
heard. , 
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Another possibility would be an inquiry-like review that could include 
a review of the documentation, as well as interviews with selected 
persons, such as the child, his family, and agency representatives. 
Since the scope of the inquiry would depend on the informational 
needs of the review body, it might not be necessary to hear everyone. 
The traditional case conference approach would also be an option. 
Similar in some ways to both the “paper review” and the inquiry, a 
case conference would consist of a meeting of the individuals with a 
professional interest in the case. Decision-making would be by 
consensus. 


A final possibility would be to allow the review body to decide on a 
case-by-case basis what sort of a review to conduct. For example, it 
might be decided that a post-admission paper review was sufficient 
for those children admitted to residential care following a pre- 
admission hearing. On the other hand, for the sake of province-wide 
fairness and consistency, it might be necessary to specify the circum- 
stances requiring a hearing, while permitting the review body to exer- 
cise its discretion in all other situations. 


We are recommending that the legislation specify when an infor- 
mal hearing must be held, at which all interested parties are given the 
opportunity to be heard. Unless the law specifically were to call for a 
“hearing”, the review body could conduct the review in whatever 
manner it felt is appropriate for the particular case, including any of 
the ways described above. 


Circumstances warranting a hearing 


Just as there is a variety of forms a review or hearing can take, so is 
there a range of possible situations warranting review. One obvious 
option would be to require a hearing for all children entering long- 
term residential care via the voluntary route. This would mean that 
there would be a hearing regardless of the type of facility and whether 
or not the child consented to the admission. In this way, the serious- 
ness of long- term placement would be recognized, since the same pro- 
cedural protections would be offered to all children proposed for 
admission. On the other hand, by treating all residential admissions 
as equally serious, this approach might necessitate hearings in situa- 
tions where they were probably not essential. From an implementa- 
tion point of view alone, it may be unrealistic to require hearings for 
all long-term residential placements. For example, between September, 
1980, and August, 1981, there were more than 5,000 admissions to 
long-term residential care with parental consent, including care by 
agreement. 
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Assuming that it would not be possible to review each admission there 
are several ways to limit the number of hearings. One would be to 
require a hearing only if a child were proposed for admission to an 
institution (to be defined). This approach would not only reflect the 
greater seriousness of institutional placements, but it would also 
indirectly encourage parents and professionals to explore less restric- 
tive residential alternatives prior to considering institutionalization. 
An obvious drawback is that children admitted to non-institutional 
facilities would not receive the same protection from unnecessary or 
inappropriate placement. However, it should be remembered that the 
need for procedural safeguards is proportional to the seriousness of 
the consequences of a decision. Therefore, if, as argued earlier, admis- 
sion to an institution is a more serious matter than, for example, 
group home placement, one could justify requiring hearings only for 
admissions to institutions. For example, the placement of a young 
mentally retarded child in an institution where the average length of 
stay is more than three years probably warrants greater concern than 
an adolescent’s admission to a group home. 


Another way to limit the number of hearings would be to require a 
hearing only if the older child did not consent to the admission, 
regardless of the type of facility. This would recognize the seriousness 
of the child’s refusal to consent, while leaving the final decision in the 
hands of an impartial decision-maker. In some ways, this option is 
similar to allowing the child to waive his right to a hearing. One of 
the problems with both these approaches is that they seem to assume 
that a child’s consent obviates the need for an independent review to 
determine the appropriateness of residential placement. A child who 
consents to admission or waives his right to a hearing would not re- 
ceive the benefits of an impartial review process where the feasibility 
of less restrictive alternatives would be examined. 


Another criticism of this approach is related to the problem of 
singling out the child’s refusal to consent as the only ground for a 
third party review. While the child’s consent or lack thereof should, 
undoubtedly, be a consideration in the hearing process, it is question- 
able whether it should constitute the sole or most important factor in 
determining when to require a hearing. For instance, the decision to 
admit a child of any age to an institution is probably more serious 
than the decision to admit an older child to a group home against his 
will. Furthermore, there are reasons to believe that procedural protec- 
tions may be more important in the case of younger children, since 
the harmful impact of long-term residential care may fall more heav- 
ily on very young children. 
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Another option would be to require hearings whenever young children 
(e.g. six years and under) were proposed for long-term admission. Not 
only is prolonged residential care more likely to harm young children, 
but it also appears that the risk of erroneous diagnosis is greater in 
the early years or months of a child’s life. It was suggested earlier 
that a first admission increases the likelihood that a child will subse- 
quently be proposed for admission to residential care. Interestingly, a 
1979 pilot study of the Child Advocacy Information System (the 
“tracking system’’) discovered a direct relationship between age of the 
child and months between placements in certain residential settings. 
Younger children tended to have experienced more frequent re- 
admission to the residential services system than did older children. 
This disturbing trend should itself justify requiring a careful and 
impartial review whenever young children are proposed for long-term 
residential admission. It should be noted that approximately one-third 
of the admissions to long-term care were of children six years of age 
and under. 


It can be seen from the above that there may be a variety of situa- 
tions warranting a hearing. Ideally, every proposal for long-term 
admission should probably be reviewed. Since this may not be prac- 
ticable, mandatory hearings might need to be limited to those situa- 
tions with potentially the most serious consequences. Therefore, we 
are recommending that informal pre-admission hearings be 
required: 


- for all admissions to institutions; 
- for all admissions of children six years of age and under; 


- whenever the child twelve years of age and over does not consent to 
admission. 


It should be noted that the above provisions would not apply to short- 
term admissions. However, if a child were subsequently proposed for 
long-term care (i.e. while in short-term care or afterwards), the provi- 
sions for long-term residential care would apply. In other words, the 
short-term admission route may not be used to circumvent the proce- 
dures for long- term admissions. (Voluntary care-by-agreement will be 
dealt with separately in a later section.) 


The term “institution” will have to be specifically defined for the pur- 
pose of the legislation. Possibly, a schedule will list the facilities 
which would be subject to the provisions pertaining to institutional 
facilities, such as Schedule I and II mental retardation facilities and 
certain children’s mental health centres. The two factors that should 
probably be considered in designating a facility as an institution are 
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its size and degree of self-containment. A “‘self-contained”’ facility is 
one where the children have most of their needs met within the resi- 
dence or on the grounds of a residential complex (e.g., a residential 
school). 


We are recommending that an “institution” be defined as a self- 
contained facility in which ten or more children live. The choice of a 
numerical cut-off point is obviously arbitrary; however, ten seems like 
a reasonable number since, the larger the residence, the more likely it 
is to become self-contained, segregating, and to exert substantial con- 
trol over the lives of its residents. Furthermore, a precedent exists in 
Saskatchewan’s Family Services Act, which defines as an institution 
any residential facility with more than ten children. We recognize that 
any definition of “institution” is open to debate and we would welcome 
comments and suggestions. 


An alternative proposal would be to allow the placement of a child for 
up to six weeks and require PRB approval if an extension is sought. If 
the child twelve and over consented to remaining in care, PRB ap- 
proval would not be needed. One advantage of this approach is that it 
would eliminate the need to draw distinctions based on the child’s age 
and type of facility. Another PRB review could be required at the end 
of six months if the parents applied for an extension of the placement. 


Post-admission reviews 


There would be little point in scrutinizing the appropriateness of the 
proposed service prior to admission without also monitoring the suc- 
cess of and the continued need for residential care. For children 
admitted to long-term care without the procedural protections afforded 
by a pre-admission hearing, the need for reviews at various points 
after admission is even greater. Requiring post-admission reviews is 
consistent with the present review provisions for Crown wards in the 
child welfare and training schools systems and with the internal 
review requirement in the standards for residential care (now regula- 
tions under The Children’s Residential Services Act). 


At present, the regulations under The Children’s Residential Services 
Act call for periodic internal reviews of children in residential care. 
Specifically, facilities are required to conduct an informal internal 
review of the child in relation to the plan of care at least every thirty 
days during the first six months and once every six months thereafter. 
One option would be to require only internal reviews, in accordance 
with the above-mentioned regulations (which will be incorporated into 
the new legislation). One problem with this approach is that it does 
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not include an external (to the agency) review requirement. It could be 
argued that there is the same need for an independent and impartial 
external review after admission as there is prior to admission. 


Another possibility, then, would be to require a regional Ministry offi- 
cial, such as an area manager or program supervisor, to conduct 
external reviews. An obvious drawback would be the potential for 
either an actual conflict of interests or, at least, the appearance of 
such a conflict, since the Ministry also funds most residential pro- 
grams. It would be better to have the review conducted by someone 
who is not only external to the agency, but to the Ministry as well. 
Since the placement review body would already be experienced in 
conducting pre-admission hearings, it would be desirable to also have 
this group involved in post-admission reviews. 


We are recommending that the placement review body be required 
to conduct a review,within one year of admission and every year 
thereafter, of all children admitted to residential care on the consent 
of their parents. In some ways, this would be similar to the care-by- 
agreement arrangement whereby a child may be admitted to residen- 
tial care for up to a year. Unlike care-by-agreement, however, a child 
admitted on the consent of his parents would be allowed to remain 
longer than a year if the placement review body determined that there 
was a continued need for residential care. The post-admission review 
provision would, of course, not apply to children admitted under 
care-by-agreement. 


Even though we have recommended that all children be reviewed, we 
realize there are other possibilities. For example, the review body 
could be allowed to select the cases it wanted to review. This could be 
done either at random, on a “spot check” basis, or in accordance with 
certain criteria or priorities. The major advantage is that it would 
limit the number of external post-admission reviews. However, while 
this approach might act as a check on the residential agency, it would 
not adequately protect individual children from inappropriate or un- 
necessarily prolonged stays. 


Criteria for voluntary admission and continuation 
of residential care 


To ensure that children are protected from needless or inappropriate 
residential placements, clear criteria should exist to guide the discre- 
tion of the decision-maker. Regardless of whether the decision to 
admit a child was made by the facility or an independent placement 
review body, a child should be admitted only if the need for residential 
care or treatment has been shown. Basic to such a decision would be 
the determination of whether the child, in fact, has “‘special needs” 
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and, if so, whether residential care or treatment would most approp- 
riately meet these needs. Even if residential placement is judged to be 
the best way to serve the child, the type of residential care or treat- 
ment should be the least drastic or restrictive feasible under the cir- 
cumstances. For example, a foster home or group home should be con- 
sidered to be less restrictive than an institution. Likewise, providing a 
non-residential service would be a less drastic way of meeting a 
child’s needs than residential placement. (For a definition of “least 
restrictive alternative’, see p. 7 of the Declaration of principles). 
Finally, the admission criteria should require an assessment of the 
appropriateness and desirability of placement in the specific facility 
to which a child’s admission is being sought. 


We are recommending that the decision to admit a child to long- 
term residential care be based on the following criteria: 


- the child has a special need (e.g., mental disorder, emotional distur- 
bance, developmental handicap, etc.); 


- the specific program proposed for this child is available at the facil- 
ity and there are reasonable grounds to believe that the program 
will benefit him; 


- no less restrictive alternative is feasible. 


Similarly, there is a need for criteria on which to decide whether a 
child should continue in residential care. We are recommending 
that the decision to allow a child to remain in a specific residential 
program be based on the following criteria: 


- the child has a special need; 
- the child is benefitting from the program offered at the facility; 
- no less restrictive alternative is feasible. 


In addition to the above criteria, another important consideration is 
the child’s need for continuity of care. Unless the child is returning to 
his family, moves or transfers should generally be avoided. On the 
other hand, in situations where the child is clearly not benefitting 
from a program and a more appropriate placement is available, conti- 
nuity of care may have to be sacrificed for programmatic gains. The 
decision to allow a child to remain in a specific setting must attempt 
to balance potentially competing factors. At the least, however, we 
are recommending that the child’s need for continuity of care be a 
consideration in all transfer decisions. 
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It should again be noted that the above admission criteria would not 
apply to short-term residential stays, including short-term placement 
under care-by-agreement. Instead, the criteria of the admitting facility 
would, as now, have to be met. 


Powers of the placement review body 


As mentioned, the placement review body (PRB) would have the 
authority to make decisions regarding a child’s admission, discharge, 
or transfer. Particularly in situations where the PRB decides that a 
child should not be admitted to residential care because a less restric- 
tive alternative would be more suitable, it might be necessary to sup- 
port the family in keeping the child at home. 


Therefore, we are recommending that a PRB be granted the author- 
ity to order the provision of a non-residential service under certain 
circumstances. Specifically, if the PRB judged that a non-residential 
service would be more appropriate and less restrictive for a particular 
child, it could order that the service be offered to the family. It is 
assumed that an appropriate non-residential service is preferable to 
residential placement in most cases and that a child should not be 
admitted to residential care merely because other alternatives are 
neither accessible nor available to the child or family. 


The exercise of this authority has tremendous potential for supporting 
families by offering the help needed to keep their child at home. If, as 
suggested earlier, the parents pursued residential placement at a time 
of stress or crisis and did not explore other alternatives first, the pro- 
vision of a non-residential support service would likely be welcomed. 
However, the parents would be under no obligation to accept the offer 
of such a service. 


The fear has been expressed that the PRB’s authority to order non- 
residential services may create a system so open-ended as to make the 
anticipation and control of costs extremely difficult. On the other 
hand, it could be argued that, at the very least, a family should have 
the opportunity to receive a support service that was no more costly 
than the residential program that would otherwise be provided. There- 
fore, we are recommending that the PRB’s discretion to order a 
non-residential service be restricted in two ways: by limiting the 
amount that may be spent on a non-residential service and by requir- 
ing that the child would otherwise be eligible for long-term residential 
placement. In other words, the cost of the non-residential service 
should not exceed the cost of the proposed residential program and 
the judgment must have been made that, without the provision of the 
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non-residential service, the child would be admitted to long-term resi- 
dential care. Further work is being done on specifying these restric- 
tions that will be incorporated in the regulations to the Act. 


In addition to the authority described above, certain other powers 
would be needed for the proper performance of the placement review 
function, including access to relevant information and the authority 
to conduct interviews and solicit outside opinions. 


Finally, we are recommending that the parents and the child 
twelve or older be able to appeal the PRB’s decision to the Ministry. 


Selection and composition of the placement review body 


It has already been stressed that the independence and impartiality of 
the review body would be important features of the placement review 
function. Clearly, the PRB’s capacity for neutral fact-finding and 
credible decision-making would depend largely on its composition and 
on the selection process. Equally important is the PRB’s ability to act 
quickly so as to avoid lengthy or unnecessary delays. This suggests 
that the review body should consist of a small group of readily avail- 
able people. 


From a speed and availability point of view, it would probably be best 
to have a single individual act as the PRB for each case. On the other 
hand, a group of perhaps three people would more likely contribute to 
impartiality and a balanced perspective. Either way, it might be 
desirable to adopt the Children’s Services Review Board approach and 
to have available a province-wide pool of people from which a small 
number of PRB members is drawn for each review. The native 
members of this pool could be nominated by local Band councils or 
other native organizations. 


There are several options in considering the composition of the PRB: 
for a three-member PRB, it might be desirable to have an expert in 
residential care, a representative from the community, and an expert 
in family support or non-residential treatment. Another possibility 
would be to require the participation of at least one “consumer” or 
parent of a child with special needs. No matter which approach is 
adopted, the PRB could also include associate members or consul- 
tants, such as lawyers, psychiatrists, and other professionals who 
could make their expertise available on request. In areas of the prov- 
ince with a large native population, it would also be important to 
have representative native groups involved in specifying the composi- 
tion of the PRB. As well, it has been suggested that the PRB should 
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include one person specifically to speak from the child’s perspective. 
However, this may not be necessary since the Ministry is now explor- 
ing ways of ensuring advocacy for children and their parents in a 
variety of situations. 


Finally, there are several possibilities regarding the auspices under 
which a PRB would operate. One option would be to adopt the present 
Training Schools Advisory Board (TSAB) model and have the Minis- 
ter appoint the members of a PRB. Unlike the TSAB, however, PRBs 
would probably be local bodies and should thus perhaps be composed 
of people from those areas. 


We are recommending that a pool of people be created from which 
the PRB would assign one or more persons to a review. 


Voluntary care agreements 


Under the present Child Welfare Act, parents may voluntarily place 
their child into the care and custody of a children’s aid society for up 
to a year. The care-by-agreement arrangement is designed for situa- 
tions “where a parent through circumstances of a temporary nature is 
unable to make adequate provision for his or her child....” Last year, 
more than half of the 5000 admissions to long-term care, with paren- 
tal consent, were under care-by-agreement. In many respects, the 
placement of a child under care-by-agreement is like other voluntary 
placements since a child may be admitted to residential care only if 
the parents consent. However, unlike most other placements, in the 
case of care-by-agreement, the parents may be involved in child pro- 
tection proceedings if they do not consent. Present legislation merely 
states that parents may enter into a care-by-agreement arrangement 
“subject to the approval of the society”, but offers no direction as to 
when it is the most appropriate approach. To ensure consistency, there 
appears to be a need to introduce clear criteria and procedural safe- 
guards for both the parents and child, similar to the earlier proposals 
for other long-term admissions. 


One way of increasing the likelihood that residential placement is 
necessary would be to require the ‘“‘child in need of protection”’ criteria 
(see pp. 62-63) to be met before entering into care-by-agreement 
(hereafter referred to as “voluntary care agreement’). In this way, 
there would be some guarantee that the situation was indeed, serious 
enough to warrant removal of the child. On the other hand, it could be 
argued that voluntary care agreements should be available as a pre- 
ventive strategy, long before the child is actually in need of protection. 
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Furthermore, if voluntary care were restricted to situations where the 
child is already endangered, the parents might feel threatened by the 
possibility of child protection proceedings. Finally, it should be 
remembered that residential placement is only one disposition availa- 
ble to judges in child protection cases, since the court could order that 
the child remain at home, subject to agency supervision or the provi- 
sion of a support service. Therefore, the fact that a child is in need of 
protection is not a sufficient reason for removing him from his family 
and placing him in residential care. 


Rather than limiting voluntary care agreements to situations where 
the child is already in need of protection, it would be preferable to 
determine whether residential placement is the best way of meeting 
the child’s and parents’ needs. Since parents seek placement at a time 
of crisis, they are generally unable to explore other alternatives. 
Furthermore, many people are unaware of the availability of non- 
residential support services. Nevertheless, avoiding residential place- 
ment would spare both the parents and the child the trauma of 
separation. It should be remembered that, in addition to the legisla- 
tive proposals that follow, the Ministry has already introduced several 
changes to shift the emphasis from removing children to helping 
them in their own homes. A good example is the new funding formula 
which encourages the use of non-residential services over residential 
placement. 


We are recommending that prior to accepting a child for long-term 
placement under a voluntary care agreement, the child and family 
service agency be required to conduct a pre-placement inquiry to 
determine whether: 


(a) the child is likely to be in need of protection if not temporarily 
placed; 


(b) there are less restrictive alternatives to residential placement; and 


(c) an adequate placement is, in fact, available for the child and 
would likely benefit him. 


It should be recalled that these provisions would apply only to place- 
ments of more than six weeks. As well, as proposed earlier, the con- 
sent of the child twelve and older would also have to be obtained. If 
the child did not consent or if any of the other conditions warranting 
a pre-admission review existed (i.e. the child is six or under; admission 
is sought to an institution), then there would have to be a pre- 
admission hearing by the PRB. 
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In order to ensure that the parents’ consent were voluntary and that 
they were aware of the respective rights and obligations of each party, 
we are recommending that, when a child is accepted for place- 
ment under a voluntary care agreement, a written agreement with the 
following provisions be required: 


(a) a statement by the parents and the child twelve and over that the 
placement is completely voluntary and that they have been in- 
formed of the opportunity to receive independent legal advice; 


(b) a statement by the parents that they have discussed the need for 
placement, and alternatives to placement, with the agency worker 
and have concluded that they cannot care for their child at home; 


(c) a statement that child protection proceedings will be considered if 
the parents refuse to maintain contact or perform other parental 
roles while the child is in care or if they are unable to resume cus- 
tody or make other arrangements for the child’s care at the end of 
a year. 


As well, the agreement would continue to contain the following provi- 
sions: a description of the services to be provided to the parents to 
enable them to resume custody of the child and a description of the 
ways in which the parents will maintain contact with the child and 
participate in the child’s plan of care. It should perhaps also specify 
that the agency must notify the parents or the staff person who will 
work with them or their child. 


Under certain circumstances (e.g., if parents have been imprisoned or 
institutionalized), it may be impossible for the parent to maintain 
contact with the child. The special services agreement negotiated 
between parents of developmentally handicapped children and resi- 
dential facilities at present allow the parents to designate another 
person to play the parental role (e.g., visiting the child, participation 
in the plan of care) if the parents are unable to do so. This approach 
could be applied to all placements of children in residential care, 
including those under voluntary care agreements. Therefore, we are 
recommending that the parents be permitted to designate another 
person to perform the parental role if they are unable to do so. The 
agency should be advised in writing of this designation, the period of 
time for which it will be in effect, and the reasons which require it. It 
should be noted that, as now, the maximum time period for a volun- 
tary care agreement would be one year. 


At present, parents are required to give notice if they wish to resume 


custody of their child. The legislation specifies that the child must be 
returned as soon as possible, but no later than 21 days. 
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However, several commentators have suggested that 48 hours would 
be a more reasonable period of time, especially in view of the fact that 
the parents have consented to the placement in the first place. Even 
though many children are returned sooner, we are concerned that 21 
days may be an unnecessarily long time for both children and parents 
who, for whatever reasons, have to wait three weeks to be re-united. 
We would welcome your suggestions regarding this issue. 


Finally, as noted, we are recommending that child protection pro- 
ceedings be considered whenever parents refuse to state their inten- 
tion to maintain contact with their child or perform any other paren- 
tal function, although able to do so. This provision would emphasize 
the seriousness of a situation that would appear to be more than 
“temporary care. If parents refuse to commit themselves to maintain- 
ing contact with their child, the terms of a temporary, voluntary care 
agreement would not be met. Furthermore, such a provision would 
help to protect children from the uncertainty of not knowing whether 
their parents intended to resume custody or whether they had been 
abandoned to the residential care system. If the parents state at the 
outset that they will not maintain contact, it would probably be 
better for the child to have child protection proceedings begin imme- 
diately, rather than at the end of the year, since a permanent plan 
could be developed as soon as the child enters care. 


Parental involvement with children in long-term residential 
care 


It is being recognized that one cannot over-estimate the importance 
both of the parents’ role as partners in the residential placement pro- 
cess and of their continued contact with the child while he is in care. 
Ongoing parental attention and contact are seen as crucial to the im- 
plementation of the child’s plan of care and in helping to reunite the 
child with his family. However, even though parents are now gener- 
ally encouraged to be involved with their children after placement, 
there will probably continue to be some children who have little or no 
contact with their parents. Regardless of the reasons for the lack of 
parental involvement, these children would, in effect, be abandoned 
by their parents. However, even in cases where there is some contact 
between parents and child, parental involvement may be so minimal 
that the child is, for all intents and purposes, without a parent or 
guardian. In addition to the emotional impact on the child, such situa- 
tions pose some difficult legal questions, particularly in the area of 
consent. The purpose of this section of the paper is to identify those 
situations in which lack of parental involvement may be an issue and 
to propose some possible solutions. The proposals would be restricted 
to children in long-term residential care. 
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It should be stressed that legislation can play only a limited role in 
solving the problems resulting from parental uninvolvement. As in so 
many other areas, the most effective solution may be found outside 
the bounds of legislation. At one time, parents were discouraged from 
active involvement with their child since no contact was believed to 
be better for both the child’s and family’s adjustment to the new 
situation. In contrast, as mentioned, it is now the policy and practice 
of most facilities to encourage parental involvement. The previously 
mentioned special services agreements serve as an example. Among 
other things, these agreements allow parents to indicate the extent to 
which they wish to become involved in their child’s program and to 
designate an interested person to assist in carrying out certain paren- 
tal functions if the parents are unwilling or unable to do so. In fact, in 
several cases, the special services agreements have begun to involve 
parents who had been out of their children’s lives for many years. 


There are four major areas where lack of parental involvement may 
have particularly serious consequences for a child in long-term resi- 
dential care: social and emotional support; consent to medical treat- 
ment and social services; transfer and discharge decisions; and 
participation in the plan of care. The first of these, social and emo- 
tional support, is probably the least amenable to legislative solutions, 
even though it may be the most troubling for a child. At admission, 
parents should be asked to name a person who would be willing to 
visit or offer emotional support to the child, if they themselves are 
unable to do so. If the parents neither visit the child nor designate 
another person, the facility could recruit a volunteer who would be 
prepared to play this role. The involvement of a person designated by 
the family or the facility would not require any special legislative 
provisions, nor would it necessarily affect the exercise of parental 
rights in other areas. If the parents changed their minds at some 
point and wished to be involved with their child, their participation 
should be welcomed. 


A placement agreement between the parents and the residential facil- 
ity, similar to that proposed above for voluntary care agreements, 
would help encourage parental involvement, as well as clarify the 
respective roles and responsibilities. Such an approach would build 
upon the existing special services agreement, which specifies the 
responsibilities of both the residence and the parents, as well as 
containing provisions regarding access to records, treatment, and 
consent. We are recommending that when a child is accepted for 
admission to long-term residential care, a written agreement be 
required with the following provisions: 


(a) a statement by the parents and the child twelve and older that the 
placement is completely voluntary; 
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(b) a statement by the parents that they have discussed the need for 
placement and alternatives to placement with an agency or facil- 
ity worker and have concluded that they cannot care for the child 
at home; 


(c) a description of the ways in which the parents will maintain con- 
tact with the child and participate in the child’s plan of care (if 
the parents were unable to perform the parental role, they should 
be asked to designate another person); 


(d) a description of any services the facility would arrange or provide 
to the parents while the child was in residential care and 
afterwards; 


(e) notification of the primary contact person for the parents. 


Consent to medical treatment and social services 


A number of residential facilities have indicated that a primary con- 
cern is determining who may consent to medical treatment and other 
needed services if the parents are unwilling or unable to make such 
decisions..Clearly, the absence of parental involvement creates more 
difficulty for certain kinds of decisions than for others. For example, 
in emergency situations, where the child’s life is at risk, doctors may 
administer necessary medical treatment without parental consent. 
However, parental consent would be required for all non-emergency 
medical procedures and all social services. 


Two situations may give rise to problems of consent: the facility’s 
inability to locate the parents or the parents’ refusal to consent to 
needed, non-emergency medical treatment or social services. If the 
parents cannot be found after all reasonable efforts have been made 
to locate them, it could be argued that the child has been abandoned 
and could be considered in need of protection. Therefore, we are 
recommending that where the parents cannot be found, the facility 
have an obligation to contact a child and family service agency, who 
would have to consider child protection proceedings. It should be 
noted that this recommendation fits within the more general propos- 
als regarding reporting laws (see Chapter 4). 


It has also been suggested that, under certain circumstances, the facil- 
ity should be granted the authority to consent to the medical treat- 
ment of a child in its care. However, while this approach may be 
expedient and efficient, it also suffers from serious drawbacks. Most 
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important, it could be argued that the potential for a serious conflict 
of interest would be created by allowing a facility administrator to 
make important medical and other decisions on behalf of residents. 


The parents’ refusal to consent to medical treatment or social services 
for their child may also pose problems. Where needed non-emergency 
treatment is involved, the child could be found to be in need of protec- 
tion only if withholding treatment would result in serious physical 
harm to the child. Some would argue that this is an overly restrictive 
provision since treatment or services may be needed for other than 
serious or life-threatening situations (e.g. dental treatment, psycho- 
logical assessment). On the other hand, it could be argued that for 
less serious, elective treatment, the parents should have the right, as 
they do when the child is living at home, to refuse to consent to medi- 
cal care or social services. To interfere with parental rights because of 
a relatively minor matter could be construed to be an overreaction. 
The reason for having a restrictive test for finding a child to be in 
need of protection is to respect family autonomy by reserving state 
involvement for situations where the child is, in fact, in serious 
danger. Therefore, we are recommending that the parents’ right to 
refuse medical treatment or social services for their child be respected 
unless the absence of treatment would result in the child being in 
need of protection (as defined later). It would, however, be reasonable 
to ask the parents to consent to the basic program as a condition of 
admission. 


Transfer and discharge decisions 


In general, unless parental rights have been terminated, the consent 
of the parents is required at present before a child may be discharged 
or transferred to another residential program. As in the case of con- 
sent to treatment, problems may arise when the parents are unin- 
volved, disinterested, or totally absent from the child’s life. In addi- 
tion, the parents’ refusal to consent to discharge and transfer 
decisions may result in a serious conflict between the parents and the 
facility. Even though we have not proposed special legislative provi- 
sions regarding the parents’ refusal to consent to medical treatment 01 
social services (unless the child is apparently in need of protection), 
there is a need to consider separately the situation of the parents’ 
refusal to consent to discharge or transfer to another residence. 


It is important to try to understand why parents would refuse to con- 
sent to having their child leave a residential facility. For example, if 
the child were proposed for transfer from an institution to a com- 
munity residence, the parents might fear there would not be the same 
guarantee of security and protection for the child. In such situations, 
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it should be both the institution’s and the community residence’s 
responsibility to attempt to allay the parents’ fears by inviting them 
to visit the proposed residence prior to the transfer and to discuss 
their concerns with the staff. Similarly, if the child were proposed for 
discharge, the facility should have a responsibility to ensure that the 
family received the support it needs to care for the child at home. If, 
after having discussed the implications of discharge with the facility, 
the parents still refused to consent to their child’s discharge or 
transfer, the matter should be resolved by a third party. We are 
recommending that the parents, the child twelve and older, or the 
facility could bring the matter to the placement review body for reso- 
lution, if all reasonable efforts had been made to come to an agree- 
ment as to whether a child should be discharged or transferred. The 
PRB would have the same authority, described earlier, to order that 
support services be made available to a family if the provision of such 
services would eliminate the need for continuing residential care. If 
the PRB judged that the child should continue to be served in the 
facility, the child would remain where he was until the parents con- 
sented to a transfer or discharge or until a subsequent review deter- 
mined that the child should be discharged. On the other hand, if the 
PRB decided that the child should be discharged, but the parents re- 
fused to consent to take the child home or to receive a support service, 
the facility would have a responsibility to find another appropriate 
residential placement. If all reasonable efforts had been made to come 
to an agreement with the parents, who still would not consent to the 
transfer and who refused to take the child home, the child might be in 
need of protection. We are recommending that child protection pro- 
ceedings should at least be given consideration under such 
circumstances. 


It should be stressed that the above provisions are not designed to 
force parents either to take their child home or to have him trans- 
ferred to a residence to which the parents object, if such a move were 
clearly not in the child’s best interest. However, many children might 
be destined to spend a substantial part of their childhood years in 
residential care if the parents refused to accept support services to 
enable them to care for the child at home or if non-residential support 
services were not adequate assistance for the parents. In such situa- 
tions, it could be argued that the child was, in a sense, in the care of 
the state and that the responsibility for him should be shared by the 
parents and the state. Consequently, decision-making as to where the 
child should live should also be shared. Therefore, it would seem 
reasonable to refer the matter to an impartial third party if the par- 
ents and the facility could not agree on the desirability of discharge or 
transfer. This provision would, of course, not affect the parents’ right 
to remove their child from a residence at any time. The subject of the 
disagreement between the parents and the facility would have to be 
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the parents’ refusal to consent to discharge or transfer. As now, a 
residence could not keep a child against his parents’ will unless par- 
ental rights had been terminated or limited by a court order. 


Involvement in child’s plan of care 


Under the regulations to The Children’s Residential Services Act, 
which would be incorporated into the comprehensive legislation, resi- 
dential facilities are required to develop a plan of care within thirty 
days of a child’s admission. Included must be a statement of the ways 
in which the parents will participate in the plan of care. The hope, of 
course, is that parents will make sure the plan is being carried out 
and will generally act as the child’s advocate while he is in residential 
care. More important, every child should have someone outside the 
facility acting as parent or guardian. As mentioned, when parents 
participate as partners in the residential care process, the child’s pro- 
gress and reunion with the family are more actively promoted. 


We have already recommended that if the parents indicated at 
admission that they did not wish to be involved in their child’s plan 
of care, they should be asked to name another person who could take 
on this role. In the event that the parents refused to designate an 
interested person and were themselves unwilling or unable to assume 
certain parental responsibilities, we are recommending that the 
placement review body be given the authority to appoint an interested 
person to perform an active role as substitute parent or guardian. This 
role would include duties such as attending case conferences, receiv- 
ing information on the child’s progress, and generally ensuring that 
the plan of care was not only being followed, but also that it was 
appropriate to the child’s needs. A variety of persons could assume 
these responsibilities, including parents of other children in care, 
friends or relatives of the child, and members of associations for the 
mentally retarded and similar voluntary associations. 


We are also recommending that where future parental uninvolve- 
ment is identified at admission, the facility would have a duty to con- 
tact the placement review body, which would be required to conduct a 
review within six months of admission. It was proposed earlier that 
all children in long-term residential care be reviewed within a year of 
admission. However, it is felt that the situation of children with 
uninvolved parents warrants greater external scrutiny. Thus, we are 
proposing that there be more frequent external reviews for these 
children, in addition to the appointment of a person to assume the 
parental role. 
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A final problem arises when parents agree at admission to be in- 
volved in their child’s plan of care and then do not meet the terms of 
the agreement (e.g., do not attend case conferences, do not consent to 
assessments or special services). The facility should have a responsi- 
bility to contact the parents and encourage them to participate or to 
designate another person. If this failed, we are recommending that 
the facility have a duty to contact the placement review body, which 
could appoint an interested person to assume the parental role or 
could schedule more frequent reviews of the child’s progress. 


In conclusion, it should be stressed that the above provisions would 
also apply to the situation of a child and family service agency with 
guardianship authority over a child. This means that the agency 
would be expected to play the parental role under the proposed legisla- 
tive scheme. 


D. If service is denied 


From an agency’s perspective, there are frequently good reasons for 
not accepting all children or families as clients. It may be that there 
is a long waiting list, or that service is clearly not appropriate, or the 
problems posed by a prospective client are too difficult or diverse. In 
most cases, agencies refer people to another program if they are 
unable or unwilling to provide the service themselves. Nevertheless, 
this experience can be frustrating and disheartening for families, 
especially if the reasons for being rejected are unclear or if there are 
repeated referrals from one agency to another. 


It was stressed in the Declaration of principles that the offer to help 
should be based on the family’s problems, and not, as is sometimes 
the case, on the structures and requirements of service agencies and 
institutions. Furthermore, it has been said that the test of a service 
system’s strength is the ability and willingness of service agencies to 
serve “difficult” or “hard-to-serve” children and families. It could be 
argued, therefore, that regardless of the reasons for a particular 
child’s or family’s lack of success in obtaining a service, special 
efforts should be made to address the needs of individuals considered 
to be hard-to-serve. 


We are recommending that a hard-to-serve process or mechanism 


continue to be available in all areas of the province to assist children 
and families in obtaining an appropriate service. The existence of 
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such a process at the local level assists a family, that has been unsuc- 
cessful in securing a needed support or residential service, to obtain 
the service. Such a mechanism has been set up outside the bounds of 
legislation through the use of case managers, computerized informa- 
tion systems (e.g., the tracking system), and informal negotiations 
between service agencies. However, to help the family to gain access 
to the appropriate channel and to highlight the importance of the 
concept, the existence of a hard-to-serve process should probably be 
established in law. 


As now, the form of the mechanism or process could vary from area to 
area, but it would entail at the very least a person or committee with 
certain responsibilities. These might include, for example, ensuring 
the availability of clinical assessment procedures and the assignment 
of case managers, bringing together inter-agency teams to address a 
specific problem, negotiating a suitable service with an agency, and 
recommending to the Ministry the addition of funds to assist an 
agency to serve a particular child or family. In general, a case would 
probably only come before the hard-to-serve committee when no alter- 
native resources were available or when the available resources were 
not, for whatever reasons, being used to meet the needs of a child or 
family. In some areas of the province, it might be desirable to estab- 
lish a special hard-to-serve process for native children and families. 


A related function of the hard-to-serve committee could be to monitor 
and document the cases referred to it each year. This information 
could serve as an indicator of the need for particular types of services 
in an area. For example, it could be used to forecast demand and ser- 
vice availability and, ultimately, result in the establishment of routine 
responses to frequently occurring service problems. 
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In Voluntary Access to Services described earlier, child protection 
agencies (i.e., child and family service agencies) would continue to 
play a vital and active role in the provision of voluntary family 
support services. However, there would also continue to be a need for 
them to play the extremely difficult but absolutely essential role of 
intervening on an involuntary basis to protect children who cannot 
protect themselves from abuse and neglect. The focus of this chapter 
is on the involuntary aspect of child welfare services, currently 
covered by Part II of The Child Welfare Act. 


As noted in the Introduction, the recommendations in this paper build 
on the interim legislative amendments of 1978. The most extensive 
interim amendments were made to The Child Welfare Act and, accord- 
ingly, the proposals in this chapter are fairly limited in that, primar- 
ily, they address areas not covered by the 1978 amendments. In order 
to clarify the broader context within which the recommendations are 
made, it may be useful to summarize some of the more significant 
1978 amendments of Part II of The Child Welfare Act: 


Best interest definition 

Section 1(b)(i) defines the “best interests of the child” by specifying 
various factors to be considered by the court in determining what 
order would be in the best interests of the child. Included are such fac- 
tors as the merits of the plan proposed by the agency as compared 
with the plan, if any, proposed by the parents; the child’s mental, 
emotional and physical stages of development; and the views and 
preferences of the child if such views can reasonably be ascertained. 


Third party applications 

Section 22(2) permits a person concerned that a child may be in need 
of protection to apply to the court for an order directing the children’s 
aid society to intervene on the child’s behalf. The applicant must 
satisfy the court (a) that his reasons for believing that the child is in 
need of protection are reasonable and probable; (b) that the matter 
has been reported to the CAS; and (c) that the agency has either 
refused or failed within a reasonable time to take action on the child’s 
behalf. 


Temporary care agreements 

Section 25(1) allows the agency to take a child into care under an 
agreement rather than by court process when circumstances of a tem- 
porary nature prevent the parents from being able to care adequately 
for their child. The initial agreement is restricted to a maximum of six 
months and can be extended to a maximum of twelve months. 


Special needs agreements 
Section 25(4) permits a parent of a child with special needs to place 
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the child voluntarily in care and custody or under the supervision of 
the agency or the Crown if he is unable to provide the services 
required by the child’s special needs. Special needs are defined by 
regulation to include those resulting from any physical, mental, emo- 
tional, behavioural or other handicap. 


Consent of the older child 

If the child for whom one of the above agreements is contemplated is 
twelve or more years of age, he must give his written consent unless 
he is developmentally handicapped to such a degree that he is in- 
capable of giving his consent. 


Agreements for sixteen and seventeen year-olds 
Section 25(11) allows a CAS to contract directly with a person between 
the ages of sixteen and eighteen for the provision of services to him. 


Assessment 

In order to assist the court in making a disposition that is in the 
child’s best interests, section 29 permits the court, once it has found a 
need for protection, to order the child, any parent or other person in 
whose charge the child has been or may be (except a foster parent) to 
attend for medical, emotional, developmental or social assessment 
before a person specified in the order. 


Terms and conditions attached to supervision orders 

Section 30(4) permits the court that has ordered the child returned to 
his parents or placed with some other person subject to supervision by 
the agency, to impose reasonable terms and conditions relating to the 
method of supervision of the child on (a) the person with whom the 
child has been placed or returned, (b) the supervising agency and 

(c) the child. 


Presence of child at hearing 

Section 33 requires the court to presume that the child over the age of 
ten is entitled to be present at the hearing, unless the court is satisfied 
the hearing would be injurious to the child’s emotional health. 


Administrative review of crown wardship 

Section 39 enables the Director of Child Welfare to conduct an admin- 
istrative review of the Crown wardship of any child who has had that 
status for a continuous 24-month period. 


Reporting of child abuse 

Section 47(1) defines child abuse for the purpose of the reporting laws 
as a condition of physical harm, neglect or sexual molestation in- 
flicted or permitted by any person having the care or custody of the 
child. Section 48(2) imposes a special duty on professional persons to 
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report child abuse. Failure to comply can lead to a fine of $1,000. 
Information from the reports is verfied by the CAS and stored in a 
central child abuse register. 


Legal representation for the child 

Section 20 allows the court to order separate legal representation. 
There is a presumption that legal representation should be ordered in 
certain situations identified in the section. 


Status reviews 

Children 12 years of age or older may now bring applications for 
reviews of their status under supervision, society wardship and Crown 
wardship orders. 


In general, the 1978 amendments would be retained under The Chil- 
dren’s Act. As noted above, the main emphasis in the following dis- 
cussion will be on certain key areas left untouched by the earlier 
amendments. 


A. Grounds for involuntary intervention 


One of the most fundamental parts of child protection legislation is 
the section that states the grounds on which an agency or court may, 
without the consent of parents, intervene, in order to protect children. 
These grounds determine when the agency may conduct an investiga- 
tion, apprehend a child without a court order and initiate court pro- 
ceedings, and when the court may order intervention in the form of 
supervision or removal of a child from his parents. The grounds 
should represent a minimum standard of care that all parents must 
provide for their children. In keeping with the Declaration of Princi- 
ples, proposed above, the grounds should reflect a presumption of fam- 
ily autonomy by allowing a wide range of child rearing practices 
without state interference. On the other hand, the grounds must not 
defer to family autonomy to the extent that they prevent agencies and 
courts from providing intervention necessary to protect the health and 
safety of children who are truly at risk. 


The existing grounds for involuntary intervention are contained in 
the definition of a “child in need of protection”. There are several 
problems with the definition: 


First, many of the grounds are defined in extremely broad and vague 
language. For example, the definition permits involuntary interven- 
tion if “‘a child is found associating with an unfit or improper person”’ 
or “living in an unfit or improper place” or ‘where the person in 
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whose charge the child is, is unable to control the child’. Such 
phrases are obviously open to a wide variety of interpretations. Case 
law has provided some assistance by establishing that, despite the 
vague language, a child should not be found to be in need of protec- 
tion unless the care of the child falls below the minimum standard of 
care in Canadian society. However, this general rule fails to give par- 
ents and children fair warning when intervention may occur and fails 
to give adequate guidance to agencies and courts in their attempts to 
protect children. Without clearly defined criteria, agency workers, in 
particular, are put in the unenviable position of having to make 
extremely difficult value judgments, based on limited information, in 
deciding whether or not to intervene. They are often in an almost 
impossible, no-win situation. If they do intervene, they may be criti- 
cized for ‘‘needlessly disrupting families”. If they do not intervene, 
they may be criticized for ‘‘failing to stop a preventable tragedy from 
occurring’. Of course, it is neither possible nor desirable to eliminate 
all subjectivity from these decisions. They will always necessarily be 
difficult decisions but the present legislative vagueness can be reduced 
considerably. 


Second, most of the grounds fail to identify the specific harms from 
which children are to be protected. The examples given above are sub- 
ject to this criticism. Another example is the clause that allows inter- 
vention if a child’s “morals may be endangered by the conduct of the 
person in whose charge the child is”. Even if it were possible to reach 
agreement on the meaning of these grounds, it must be recognized 
that they allow involuntary intervention on the basis of parental 
behaviour or home conditions without requiring any showing that the 
child is actually being harmed (or that there is a substantial risk that 
he may be harmed) by the behaviour of the parents or conditions in 
the home. The assumption seems to be that we can predict harm to 
the child based on parental behaviour. However, research indicates 
that it is very difficult or impossible to correlate such factors as par- 
ental lifestyle with specific harm to a child, especially if one is trying 
to predict long-range detriment to the child’s development. Thus, the 
risk of inappropriate intervention is increased. Since the purpose of 
the intervention is to protect children from harm, it seems preferable 
to define the grounds for intervention in terms of the specific harms 
we are seeking to prevent. 


Third, even where the present definition does focus on harm to the 
child, it fails to restrict intervention to cases of serious harm or the 
substantial risk of serious harm. There are several reasons for limit- 
ing involuntary intervention to situations involving actual or poten- 
tial serious harm to children. Such a limitation supports the basic 
principle of family autonomy, discussed earlier. As some child welfare 
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commentators have noted (e.g. Goldstein, Freud and Solnit in Before 
the Best Interests of the Child) the law should not allow interference 
with family autonomy unless there is a serious risk to the child. There 
is also evidence that, except where there is a serious risk to the child, 
we should have a healthy skepticism about our ability to improve a 
child’s situation through involuntary intervention. In addition, it is 
important to recognize that there may be some harm inherent in the 
intervention itself, such as the possible psychological harm to the 
child in being separated from his family. Once removed from his 
home, it may be necessary for the child to face the unsettling expe- 
rience of being moved from one foster home or group home to another 
in order to find the most appropriate placement. 


By limiting involuntary intervention to situations where the harm is 
serious, we can more safely assume that the intervention will be likely 
to do more good than harm. Children’s aid societies are, of course, 
well aware of these issues and for years have attempted to help 
families on a voluntary basis, to keep children with their parents 
wherever possible and to resort to involuntary measures only when 
there is a serious risk to the child and the parents are either unable to 
protect their children adequately or are simply uncooperative. The leg- 
islation should be brought up-to-date to reflect this good practice. 


We are recommending that the present definition of a child in need 
of protection be replaced by grounds that are more precise, objective 
and that focus on serious harm or risk of such harm to the child. More 
specifically, the following two-step approach should be used to deter- 
mine whether or not a child is in need of protection. 


First, at least one of the following conditions would have to be met: 


(a) a child has suffered, or there is a substantial risk that a child will 
suffer, a serious physical harm. Such harm may be inflicted delib- 
erately by the parents or may be caused by the failure of the par- 
ents to supervise or protect the child adequately. 


(b) a child has been sexually abused by his parent (s) or any other 
person and the parents, knowing of the possibility of the abuse, 
failed to protect the child. 


(c) a child is in need of medical treatment to cure, alleviate or prevent 
the child from suffering serious physical harm and the parents are 
unwilling to provide or to consent to necessary medical treatment. 


(d) a child is suffering serious emotional damage, evidenced by severe 
anxiety, depression, withdrawal or aggressive behaviour toward 
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self or others and his parents are unwilling to provide or to con- 
sent to necessary services. 


(e) a child has been abandoned. 


Second, the fact that a child is endangered in a manner specified by 
(a), (b), (c) or (d) does not necessarily mean that a court will order 
some type of intervention. The court must also be satisfied that the 
court-ordered intervention is necessary to protect the child in the 
future. This requirement is to ensure that court-ordered intervention 
does not occur in the case of an isolated incident of harm unlikely to 
recur or where some voluntary arrangement would prevent a 
recurrence. 


Whether to allow intervention as a result of purely emotional harm is 
one of the most controversial issues in child welfare literature. Those 
in favour of including this ground argue that emotional damage can 
be just as serious as physical harm, especially when the long-term 
effects are considered. They claim that the difficulties of definition 
can be overcome by clear and restrictive language linking the harm 
with specific behavioural symptoms. On the other hand, those who 
argue against the inclusion of this ground, focus on what they believe 
to be the inherent vagueness of even the most restrictive definitions. 
They claim that observed behaviour is not a sufficient criterion for 
assessing a child’s mental state. Similar behaviour may, for different 
children, be a response to a wide range of different and possibly oppo- 
site factors. Even if “emotional damage” could be precisely defined, 
there is a similar lack of agreement concerning treatment and prog- 
nosis. Further, even if we knew what the “right treatments” were, 
psychological therapy for a young child is not likely to be useful with- 
out the on-going voluntary cooperation of the parent (s). Thus, it is 
argued that the disruption of a family is not justified simply on the 
basis of emotional harm. 


Whether to include an “abandonment” ground also poses difficulty. 
Those who argue in its favour believe that where there is no adult car- 
ing for or willing to continue caring for a child, the child should be 
considered endangered. Those who argue against its inclusion claim 
that if a child is truly abandoned, that child will come under one of 
the other categories. The “abandonment” ground is thus seen as 
redundant. As well, there are basic difficulties in trying to define 
abandonment. For example, should the parent be absent for a specific 
period of time? If so, how long should the period be? Should there be a 
mental component which requires that there be some evidence of 
intent? Although we have included emotional harm and abandonment 
in the proposed grounds for intervention, we recognize that there are 
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strong arguments against including them and we are especially inter- 
ested in your suggestions in this area. 


Finally, it should be noted that unless a voluntary care agreement is 
being considered, the proposed grounds for intervention do not limit 
the agency’s providing services on a voluntary basis. 


B. Consent orders 

CEES TE 
The law now provides for court orders if parents are consenting to a 
wardship order. This should continue to be allowed. It gives parents 
who want to give up their child for whatever reason, a means of do- 
ing so without first having to abuse or neglect him. It also gives the 
child an opportunity of being placed in a family where he will be 
wanted and where his emotional and physical needs will be met. 
However, this provision is intended to respond only to situations 
where the child is truly unwanted. In order to ensure that this provi- 
sion is limited to such situations, we are recommending that par- 
ents be given an opportunity to consult a lawyer and that the court 
make an enquiry to determine whether or not the consent is informed 
and voluntary. The court should also determine whether the parents 
have been offered support services that might make it possible for 
their child to remain with them. If the court concludes that the provi- 
sion of a support service could keep the family together, we are 
recommending that the court be able to order the agency to provide 
the service. It should be noted that this authority could be exercised 
whenever the child was found to be in need of protection, regardless of 
the specific grounds. This proposed power is essentially the same as 
that recommended for the placement review body discussed in Chap- 
ter III and would be subject to the same limitations. The limitations 
require further work but, as noted earlier, they would at least place a 
ceiling on the cost of the ordered service. 


In cases of parental consent, two other routes may be available. First, 
if the parents cannot care for their child because of circumstances ofa 
temporary nature, they could enter a voluntary care agreement. 
Second, if they intend to give up their child permanently, they could 
consent to an adoption. Thus, the most likely circumstances for this 
consent to a wardship order would probably be where the parents do 
not intend to give up the care of their child permanently but a care 
agreement may not be extended because the time limit for such 
agreements (twelve months) has expired. 
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C. Reporting requirements 


Often the first step in the process of child protection intervention is a 
report to the agency made by a professional person or member of the 
general public. The existing legislation states that everyone has a 
duty to report any child who falls within the broad and vague defini- 
tion of a “child in need of protection’’. It requires professionals and 
officials to report any child who they have reasonable grounds to sus- 
pect is “abused” (a more narrowly defined term). A professional or of- 
ficial may be subject to a fine for failure to report an abused child. We 
are recommending that these reporting provisions be simplified so 
that all persons including professionals and officials would be under a 
duty to report any child who, they have reasonable grounds to sus- 
pect, falls within the revised definition of a “‘child in need of protec- 
tion’’, discussed above. Professionals and officials would continue to 
be subject to a fine for failure to report. 


Some contend that the duty to report should be restricted to cases of 
serious physical harm. Those who argue in favour of this approach 
claim that physical endangerment is the ground that most easily 
lends itself to accurate detection. Thus, they claim it is unfair to sub- 
ject professionals to the threat of both criminal prosecution and the 
loss of client trust for failure to report harms which are any less 
obvious. As well, they point out that inherent in any reporting is the 
votential for cultural and racial bias. Because of this, they feel it may 
be unwise to require reports by anyone beyond physical injury to 
matters such as “‘emotional abuse’’, or even “‘sexual abuse” which are 
considered to be much more open-ended and subject to vast social and 
cultural biases in their interpretations. 


The present duty of professionals and officials to report has also been 
criticized as possibly including an unfairly wide range of people. In 
short, the meaning of professional or official is unclear and therefore 
does not give fair warning to persons who may be convicted of an 
offence and fined up to $1000 for failure to report. An alternative 
would be to limit the range of persons to specific professionals who, 
because of the nature of their work, are more likely to become aware 
of children who are, or may be, at risk. We are recommending that 
the possibility of a fine for failure to report be limited to ‘‘any physi- 
cian, nurse, dentist, psychologist or any other medical or mental 
health professional, teacher, social worker, child care worker or police 
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officer who has reasonable cause to suspect in the course of his pro- 
fessional or official duties that a child may be in need of protection”. 
This approach, of course, does not completely remove the vagueness 
problem and it runs the risk of not including every appropriate pro- 
fessional group. On the other hand, it does provide greater clarity 
and, though some appropriate professionals may be missed, it is im- 
portant to remember that they would still be included in the general 
statutory duty of all persons to report. 


Another problem with the professional duty is that the law does not 
indicate what information the professional must provide in order to 
fulfill his legal duty. There has been some concern that doctors and 
other persons governed by a code of professional ethics are hesitant to 
give more than the barest of information so that they do not breach 
confidential relationships with clients any more than is absolutely 
necessary. This causes problems for an agency needing sufficient 
information to conduct an investigation and to make a decision as to 
whether further action is necessary. 


We are recommending that the professional reporting duty include 
the duty to provide all information that formed the basis of the pro- 
fessional’s suspicion that a child has been abused. 


As mentioned earlier, the 1978 amendments established a central child 
abuse register. If a report of suspected abuse is verified by the child 
protection agency, the agency files its report with the register. The 
main purpose of the register is to provide a central source of informa- 
tion on child abuse cases so that a child protection agency can get a 
more complete history of a family that is the subject of a current 
investigation of possible child abuse. Any person identified in the 
register as an abuser is entitled to a hearing to determine whether or 
not the information is accurate. Strong feelings have been expressed 
both for and against the child abuse register and the Ministry has 
recently initiated a review of the registry system. We welcome your 
comments on whether the register should be retained or how it may be 
improved. 


D. Action by agency 


After receiving a report that a child may be in need of protection, the 
agency conducts an investigation. If it is determined that the child is 
not in need of protection, the agency may either take no further 
action, offer the parents voluntary support services (e.g., family coun- 
selling), or refer the parents, on a voluntary basis, to another service 
agency. 
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If the investigation reveals that the child is “apparently in need of 
protection”, the agency may make an application to court, place a 
homemaker on the premises, enter into a voluntary care agreement or 
apprehend the child with or without a warrant. Apprehension or tak- 
ing temporary custody of a child without court authorization is a 
drastic measure. Children’s aid societies have acknowledged its dras- 
tic nature by being very hesitant to remove a child unless there is a 
very serious risk to him. Ministry guidelines have supported this basic 
approach and it should also be reflected in the legislation. We are 
recommending that such temporary custody should, by law, be lim- 
ited to narrowly defined emergency or high risk situations. It should 
occur only where there are reasonable grounds to believe that con- 
tinued parental custody would create a substantial risk of serious 
physical harm to the child or sexual abuse of the child and no other 
arrangement (e.g., homemaker services, placement of the child with a 
relative or neighbour) is available to protect the child adequately. 
Emotional harm is excluded as a basis for emergency custody 
because, as mentioned earlier, it is such a subjective concept. In addi- 
tion, it is quite possible that the emergency intervention itself may 
cause some emotional damage to the child. Some commentators dis- 
agree with this proposed exclusion. On the other hand, others argue 
that, in addition to emotional harm, sexual abuse should be excluded 
for the same reasons as emotional harm. We especially welcome your 
comments in this area. 


The existing legislation does not provide guidelines for using an ordi- 
nary application to court (i.e., an order to produce) or, if an apprehen- 
sion is to occur, whether or not a warrant should be obtained. We are 
recommending that there be a strong preference in the Act for using 
the least restrictive or drastic means of bringing the matter to court. 
The ordinary application to court should be the preferred route. Where 
apprehension is considered necessary, a warrant authorizing such 
apprehension should be obtained. Only where the risk to the child is 
so great that time does not allow for the obtaining of a warrant 
should the agency be able to apprehend the child without a warrant. 
This approach appears to be generally consistent with CAS practice 
and current Ministry guidelines. Some jurisdictions forbid emergency 
removal of a child without a warrant or court order. Their approach is 
almost the extreme opposite of our present Act and seems to be too 
rigid to permit adequate responses to real emergencies. Our recom- 
mendation represents a middle ground that would allow flexibility 
where immediate action must be taken, but would also provide a clear 
legislative directive that, except in the most urgent circumstances, the 
agency should have to explain to an independent third party why the 
removal was necessary. 
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E. Custody during adjournment 


During the court proceedings, it is usually necessary to adjourn the 
hearing and the court must determine who should have custody of the 
child during the adjournment period. Given the fact of frequent court 
delays through numerous and long adjournments, the child may be in 
limbo for several months before there is a determination of whether 
he is in need of protection. Although the existing Act requires the 
agency to show cause why the child should be in the custody of the 
agency, there are no legislative criteria to govern this decision and 
there is uncertainty regarding the meaning of show cause. We are 
recommending that the Act provide that the child should remain 
with, or be returned to, the parents during the adjournment period 
unless the agency can show there are reasonable grounds to believe 
that (a) one of the grounds for intervention is met and (b) no other 
arrangement is available to protect the child adequately during the 
adjournment period (e.g., supervision by the agency; homemaker ser- 
vice; placement with a relative or neighbour). Even though the rules 
of evidence would continue to be fairly broad, this provision would 
offer greater clarity and direction than now exists. The court should 
also presume that, if emergency apprehension of the child by the 
agency were not required, the child should remain with the parents 
during this interim period. In addition, we are recommending that, 
if the court concludes the child must be in the custody of the agency 
during the adjournment period, the court should be required to con- 
sider the child’s need for contact with the parents and, unless super- 
vised contact would be detrimental to the child, make an interim 
access order. 


We are also recommending that the law clearly provide the court 
with the authority to order agency supervision of the family during an 
adjournment period if the court finds that otherwise, the child would 
have to be removed from the home and also finds that such super- 
vision would provide sufficient protection for the child. The present 
law is not explicit on this point but some judges make such orders. 
Others feel that they lack necessary legislative authority. Interim 
supervision orders are less drastic than custody orders and should be 
encouraged by the law in cases where the child can be protected ade- 
quately by this type of limited agency involvement. It can be argued 
that the benefit to the child remaining with his family, albeit with 
agency supervision of the parents, outweighs the potential problems 
associated with allowing a supervision order prior to finding the child 
to be in need of protection. This approach would also reduce the 
number of cases of children having to be taken into care. 
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It would also be desirable to have some reasonable time limit on the 
total length of the proceedings. The current Act specifies that an 
adjournment period may not exceed thirty days except with the con- 
sent of the parties. There is no limit on the number of adjournments 
and, as noted above, it is not unusual for several months to pass 
before a final order is made. We are recommending that, before 
ordering an adjournment, the court be required to consider the effect 
upon the child of any delay in the final disposition of the proceedings. 
In addition, the court should be required to make a final order within 
a certain number of months (e.g., three months) from the commence- 
ment of the proceedings. We realize that, with respect to this latter 
proposal, there are practical problems such as backlogged courts. 
However, in light of the child’s sense of time and the possible negative 
impact of extended proceedings on him, the issue is important enough 
to be given serious consideration. 


F. Disposition 


If the court determines that the child is in need of protection, it must 
also decide whether the child should be placed with or returned to the 
parents or other person, subject to supervision by the agency, or be 
made a society ward or Crown ward and committed to the care of the 
agency. This dispositional decision should be kept quite separate from 
the preliminary issue of whether or not the child is in need of protec- 
tion. Evidence relevant to which disposition is appropriate may be 
irrelevant or even prejudicial to the parents and child if considered at 
the adjudication stage. For example, evidence that the agency has 
found the “ideal” foster home for the child would be appropriate at 
disposition but would be irrelevant to the issue of whether or not the 
child has been harmed (or is in danger of being harmed) within the 
meaning of the grounds for intervention. Therefore, we are recom- 
mending that evidence which may be relevant at disposition, but 
irrelevant to the issue of whether the grounds for intervention have 
been met, should not be admitted before the court makes a finding 
that the child is in need of protection. This recommendation falls 
short of requiring separate hearings on the two basic issues before the 
court. Although some jurisdictions do require separate hearings, most 
motably where termination of parental rights is being considered, we 
feel that this approach may be too rigid and could unnecessarily add 
to the total length of court proceedings. 
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The 1978 amendments require the agency to present a plan to the 
court in order to assist the court in determining which dispositional 
order to make. This requirement should continue. 


However, the current legislation does not specify what type of infor- 
mation should be contained in the plan. We are recommending that 
the Act or regulations require that the plan contain: 


(a) a description of the services that will be provided to remedy the 
specific harms causing the child to be in need of protection and 
the reasons why such services are likely to be useful; 


(b) a statement of the factors (e.g., specific changes in parental 
behaviour) that will be used to indicate supervision or wardship 1s 
no longer necessary; 


(c) an estimate of the time in which the goals of intervention should 
be achieved; 


(d) if removal from parental custody is proposed: 


~ a description of why the child cannot be protected adequately in 
the parents’ home, including a description of any previous 
efforts to help the family in the home, and 


~ a statement of what efforts, if any, will be made to maintain 
parent-child contact; 


(e) if permanent removal is proposed, a description of what arrange- 
ments have been made or are being made for long-term, stable 
placement for the child. 


This recommendation is very similar to current Ministry guidelines 
that suggest plans should be individualized, time-limited and 
goal-oriented. 


We are also recommending that the Act provide that, except with 
permission of the court, the plan be in writing. This proposal is essen- 
tially the same as a provision of the proposed Young Offenders Act 
dealing with pre-disposition reports. 


The court is currently required to make a dispositional order (1.e., 
supervision, society wardship or Crown wardship) it considers to be in 
the best interests of the child. In general, the court does not have the 
authority to make specific placement decisions (e.g., whether a child 
should be placed in foster home “A”, group home “B” or residential 
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treatment centre ‘“C’’). These decisions are made by the agency acting 
under the authority of a wardship order. The one exception is if the 
court does not return the child to the parents but places him with 
some other person subject to the supervision of the agency. In short, 
the court can make a supervision order or it can transfer guardian- 
ship of the child from the parents to the agency under either a society 
wardship or Crown wardship order. 


A major amendment in 1978 was the inclusion of a definition of ‘“‘best 
interests” that introduced some substance and clarity regarding the 
term by listing various factors to be considered by the court in mak- 
ing its dispositional decision. These factors are to be considered in 
addition to all other relevant considerations and include: 


- the mental, emotional and physical needs of the child, and the care 
and/or treatment appropriate to meet those needs, 


- the child’s opportunity to enjoy a parent-child relationship, and to 
be a wanted and needed member within a family structure, 


- the child’s mental, emotional and physical stages of development, 

- the effect on the child of any disruption to his sense of continuity, 

- the merits of any plan proposed by the agency that would care for 
the child compared with the merits of the child returning to or 


remaining with the parents, 


- the child’s views and preferences, if such views and preferences can 
reasonably be ascertained, 


- the effect on the child of any delay in the final disposition of the 
proceedings, 


fe any risk to the child of returning him to or allowing him to remain 
in the care of the parents. 


The definition of best interests should be retained and we are 
recommending that two additional factors be included: the harm or 
risk to the child justifying intervention and the child’s cultural back- 
ground. The harm or risk to the child is a fairly obvious considera- 
tion. The child’s cultural background is an especially appropriate fac- 
tor where the issue is whether or not a native child should be removed 
from his home and his community. 
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In addition to considering the best interests factors, we are 
recommending that the court be required to apply the least restric- 
tive alternative principle as reflected in the following dispositional 
guidelines: 


(a) The court should not order a child removed from his home unless 
it is satisfied that in-home services and other less restrictive alter- 
natives have either failed, been refused by the parents, or would be 
inadequate to protect the child from a recurrence of the harm justi- 
fying intervention. This guideline builds on the 1978 amendment 
requiring the court to consider what, if any, efforts have been 
made to assist the child within the home. 


(b) If the court concludes the provision of a non-residential service 
could prevent a child in need of protection from being removed 
from his home, it may order the agency to provide the service. 
This power is the same as that recommended above for the court 
under the heading “‘Consent Orders” and for the placement review 
body in Chapter III. The same limitations, including the ceiling on 
the cost of the order, would also apply in this situation. 


(c) If the court decides removal from the home is necessary, it should 
presume that placement with a relative or neighbour or some other 
member of the child’s own community is preferable to placing the 
child in the care of an agency. We recognize that there are situa- 
tions where such placements may be virtually impossible. For 
example, placing a child with a relative or neighbour may create 
serious problems if the parents strongly resisted the removal of 
their child. 


(d) Crown wardship should not be ordered unless the court finds that 
there is little likelihood conditions will be remedied so the child 
can return to the parents. This simply reflects current case law. 


Some would argue in favour of an additional guideline: if the court 
decides a wardship order is necessary, it should presume that, except 
in cases of abandonment, some period of temporary or society ward- 
ship should be tried before a Crown wardship order is made. The 
rationale is that, since Crown wardship can lead to a permanent ter- 
mination of the parent-child relationship and the adoption of the 
child, extreme caution must be exercised before making such an order. 
In addition, the proposed guideline is only a presumption, not an 
absolute rule. In other words, it simply suggests a starting point for 
the decision-making process and can be rejected if the evidence clearly 
indicates that it would be in the best interests of the child to proceed 
directly to Crown wardship status. This approach, of using a pre- 
sumption, is in contrast to recent law reform proposals in other 
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jurisdictions making it an absolute rule that, except in cases of aban- 
donment, permanent termination of the parent-child relationship may 
not be ordered unless preceded by at least six months of temporary 
wardship. On the other side, it is argued that most judges are already 
extremely hesitant to make Crown wardship orders and that they 
sometimes use temporary wardship as a way of putting off the more 
difficult decision of ordering Crown wardship. A presumption in favor 
of temporary wardship, it is argued, would only encourage indecision 
and delay and thus be unfair to children who may be left in limbo for 
an unnecessarily long period of time. We welcome your comments on 
this issue. 


Wardship 


At present, there are two types of wardship: Crown wardship and 
society wardship. When a child is made a ward, either the Crown or 
the children’s aid society assumes all of the rights and responsibilities 
of a child’s legal guardian for the purpose of the child’s care, custody 
and control, Under Crown wardship, nearly all of the rights and 
responsibilities are delegated to the agency. The major difference 
between the two types of wardship is the effect on the parent-child 
relationship. Society wardship is temporary - the order may not 
exceed twelve months, although it may be renewed for an additional 
twelve months. Crown wardship can result in the adoption of the 
child and thus a permanent termination of the parent-child relation- 
ship. We are recommending that more straightforward terms be 
used to describe the two situations: temporary guardianship and 
long-term guardianship. Of course, there are also problems with these 
terms (e.g., long-term guardianship will not necessarily always be 
very long), but they seem to more accurately reflect the nature of the 
relationships than do the current terms. 


We are also recommending that, if a temporary guardianship order 
is made, the parents should retain the right to consent to major medi- 
cal decisions (unless the failure to give such consent was the basis of 
the guardianship order) and to the child’s marriage, unless the court 
finds the parent's refusal to consent would be seriously detrimental to 
the child. In addition, we are recommending that, if a temporary 
guardianship order or a long-term guardianship order with parental 
-access is made, the agency should consider the parents’ views, if any, 
in other major decisions regarding the care or placement of the child. 
Also, in all cases where they are ascertainable, the views of the child 
should be considered in making major decisions. A general goal 
behind these recommendations is to encourage parental participation 
in as many of the decisions regarding the child’s care as possible, 
thus providing the child with a greater sense of continuity, especially 
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in those cases where the parents will eventually be resuming his care. 
Ongoing parental participation has been shown to be related to the 
successful placement of a child in care and it can help to prevent 
problems which may otherwise develop when the child returns home. 
Both the Ministry’s foster care standards and residential standards 
strongly emphasize the need for parental involvement. 


Access 


If the court orders that a child must be removed from his home, 
another dispositional issue is whether the court should make an 
access order under which parent-child contact is maintained. No 
guidelines, other than the general “best interests” factors, are present 
in the existing legislation. We are recommending that, if the court 
orders temporary guardianship, it should also make a parental access 
order unless it finds continued parent-child contact would be detri- 
mental to the child. Under this general standard, the assumption is 
that continued parent-child contact is desirable unless the agency can 
demonstrate that an access order is likely to have harmful effects on 
the child. The court should presume that access would not be detri- 
mental where a child twelve or older wishes to maintain contact with 
his parents. Where the court makes a long-term guardianship order, 
we are recommending that it should presume that access would be 
appropriate where: 


(a) at the time of disposition, permanent family placement is not 
planned or possible and parental access will not impair the child’s 
opportunity for a permanent placement in a family setting; 


(b) a child twelve or older wishes to maintain contact with his 
parents; or 


(c) the child is to be placed with a family willing to provide per- 
manent care but not wishing to adopt. 


G. Reviews 


Under The Child Welfare Act, any order may be reviewed by the court 
on the application of the agency, the parents or the older child. The 
agency may apply at any time; parents and children may apply after 
six months. For society wardship, the agency is required to bring the 
matter back to court before the expiration of the order. For Crown 
wardship, there is an additional administrative review every 24 
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months and each review may trigger a court review. We are recom- 
mending that the following provisions be added to the existing 
review scheme: 


(a) With the permission of the court, parents and older children 
should be entitled to a review within the six-month period if a 
major element of the agency’s plan has not been carried out and 
they seek a change in the order of the court. 


(b) All child protection agencies should be required to have an inter- 
nal review procedure to hear complaints from their clients, the 
procedure to include access to the agency’s board. Parents and 
children would be entitled to use this procedure to air their com- 
plaints regarding service being provided by the agency. If the 
complaint cannot be resolved at the agency level, they could, as 
now, take the matter to the Director of Child Welfare who exer- 
cises the Ministry’s overall supervisory responsibility in child wel- 
fare matters, or to the Minister. It is, anticipated however, that 
most matters could be resolved at the internal review level, there- 
by avoiding the need to refer cases to the Ministry. 


Considerations at review hearings 


If a court is asked to review the status of a child who is the subject of 
a supervision or wardship order, it may change or modify the order, 
including ordering the termination of intervention. In making this 
decision, the court is required to have regard to the best interests of 
the child. As in the situation of the initial disposition, it may be useful 
for the legislation to provide additional factors or guidelines to assist 
the court in making the status review decision. We are recommend- 
ing that the court be required to consider: 


(a) whether the conditions that required initial intervention still exist; 
(b) what services have been provided to or offered to the parents; 
(c) whether the parents are satisfied with the delivery of service; 


(d) whether the agency is satisfied with the cooperation given to it by 
the parents; 


(e) whether additional services are needed. 


In addition, we are recommending that, if the court concludes that 
intervention cannot be terminated at the time of the hearing, the 
expected date of termination also be considered at the review hearing. 
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H. Agency placement of children 


The agency with guardianship of a child has the difficult responsibil- 
ity of finding an appropriate residential placement for the child. The 
current Act provides little guidance for agencies trying to fulfill this 
responsibility, other than the general directive that the placement 
should be according to the needs of the child. Ministry guidelines pro- 
vide some assistance by suggesting that the agency should (a) try to 
place the child in the community that is familiar to him; (b) be sensi- 
tive to the child’s desire to maintain the continuity of relationship 
with people who are important to him; (c) try to place the child in a 
resource of his own cultural and linguistic heritage. These guidelines 
are quite consistent with the proposed Delaration of Principles, par- 
ticularly the least restrictive alternative principle. We are recom- 
mending that this approach be reflected in the Act by specifying that 
placement of the child should be in the least restrictive alternative, as 
defined in the proposed Declaration of Principles. In addition, the 
child should, wherever possible, be placed in a resource of his own cul- 
tural and linguistic heritage. This would be of particular importance, 
for example, to native children. Also, as previously suggested, the 
wishes of the child, if ascertainable, should be taken into account in 
making major decisions. Finally, the parents’ views should also be 
considered if the court has ordered temporary guardianship or long- 
term guardianship with access. 


It would be consistent with the above recommendation to restrict the 
placement of children outside Ontario. Such placements have been of 
particular concern to native people. Some U.S. child welfare agencies 
have released data which indicates that virtually all of the native 
children they have placed for adoption have been from Canada. We 
are recommending that placement of a child outside Ontario not be 
permitted unless the agency can prove to the satisfaction of the Direc- 
tor of Child Welfare that extraordinary circumstances justify such a 
placement. 


Another placement issue concerns the admission of children to insti- 
tutions, defined in Chaper 3 as large, self-contained residential facili- 
ties. In that chapter we recommended that there be a pre-admission 
review of the parents’ decision to admit their child to an institution. 
This provision, which would apply only to long-term admission, would 
help to guarantee that institutional placement is the least restrictive 
alternative appropriate in the circumstances. If a child is determined 
by a court to be in need of protection and a guardianship order is 
made, the agency assumes the parental role and places the child in a 
foster home, group home or institution. The fact that it is an agency 
acting as parent, instead of the actual parent, who is seeking the 
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admission of a child to an institution affects neither the seriousness of 
the decision nor the need for independent, pre-admission review. Nor 
is the need for review diminished because a court has been involved. 
The court order is limited to trdnsferring guardianship to the agency 
and thus indirectly authorizes some form of residential care but it 
does not address the question of whether or not the child should be 
institutionalized. In order that all children, regardless of whether they 
are in the custody of a parent or an agency with guardianship author- 
ity, receive similar procedural protections, we are recommending 
that there be an independent pre-admission review of the decision to 
place a child found to be in need of protection in an institution. Since 
this approach could result in a placement review body hearing shortly 
after the court hearing, it would seem to be preferable in this situation 
to have the court determine both the guardianship and the institu- 
tional placement issue. Obviously, the court would have to apply the 
same criteria, specified previously, to determine the appropriateness of 
admission. 


Another issue relevant to this section is whether or not a child, after 
being placed by the agency, should be entitled to access to his lawyer. 
This can be of obvious importance if a child wishes to exercise a legal 
right such as initiating a court review of his status. We are recom- 
mending that a child in the care of an agency be entitled to commun- 
icate and meet with his lawyer without the consent of the agency. 


I. Teenage mothers 


Unmarried teenage mothers have received considerable public atten- 
tion recently. An issue for the legislation is whether special provisions 
are needed to ensure that the children of these young mothers are 
adequately protected. 


For example, some have suggested that children of unmarried teenage 
mothers should be presumed to be in need of protection. This would be 
an extreme response, but other possibilities include requiring the 
mother to explain to the agency or the court what plans she has for 
the care of the child; imposing a duty on the agency to investigate 
and offer voluntary support services; imposing a duty on the mother’s 
doctor to refer the mother to a social service agency, such as the social 
services department of the hospital, but not (or not necessarily) to a 
child protection agency. 


The more extreme approaches are clearly unacceptable. However, we 
are interested in readers’ reactions to some of the other possibilities 
mentioned above. 
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J. Role of the lawyer 


Section 20 of The Child Welfare Act establishes that a child may have 
legal representation in child protection proceedings. If a child does not 
have legal representation, the court may order that it be provided if 
the court determines such representation is desirable to protect the 
interests of the child. An issue that has been the subject of much 
debate is that of the role of the child’s lawyer in child protection pro- 
ceedings. Should the child be treated as any other client, the lawyer 
acting according to the wishes of the child? Or should the lawyer act 
according to what is, in the lawyer’s opinion, the best interests of the 
child, which may conflict with the child’s wishes? In addition, does 
the solicitor-client privilege prevent the lawyer from disclosing infor- 
mation which he has learned from the child which does not support 
the child’s position, even if the information indicates that the child 
may be at risk of harm? 


The Law Society of Upper Canada was recently requested to address 
these issues in order to provide guidance to the increasing number of 
lawyers who are representing children. After reviewing the case law 
and the submissions of a wide variety of individuals and organiza- 
tions (including this Ministry) the Law Society concluded that the 
wording of section 20 is ambiguous and could encompass both a “best 
interests” and a “child’s wishes” interpretation of “legal representa- 
tion’. However, in the Law Society’s opinion, the better interpretation 
is that the ordinary solicitor-client relationship would exist and that 
the lawyer must follow the instructions or wishes of his client and 
that solicitor-client privilege applies. The Law Society did not feel 
there is any distinction between the role of the lawyer who is retained 
independently of section 20 and that of the lawyer who represents a 
child as a result of a section 20 order. The Law Society also concluded 
that, in accordance with the ordinary rules of professional conduct, 
the lawyer must determine whether or not the child has the capacity 
to give instructions. If the child can accept the consequences of his 
acts and decisions and understands the nature of the proceedings and 
can express a preference as to its resolution, the child would be con- 
sidered to have the necessary capacity. If the lawyer concluded that 
the child lacked capacity, the lawyer should so advise the court. 


The Law Society’s views are very similar to the position of this 
Ministry and many other interested organizations and individuals. In 
light of the ambiguity in section 20 identified by the Law Society, we 
are recommending serious consideration be given to including in 
the Children’s Act specific provisions clarifying the role of the lawyer 
in child protection proceedings. We are not, at this time, making a 
specific legislative proposal but we welcome comments on the issue. 
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K. Detention of children in observation and 
detention (O/D) homes 


The Child Welfare Act provides that a child apprehended as appar- 
ently in need of protection may be detained in a place of safety. The 
definition of place of safety includes designated observation and 
detention homes that are also used for the detention of young offend- 
ers. The Act also provides that children who run away from the care 
of a CAS may be detained in a designated O/D home but must, “as 
soon as is practicable’, be brought before the court, which may dis- 
charge the child or confirm the detention for a period of up to thirty 
days. We are recommending that the Act reinforce the secure deten- 
tion provisions by specifying that secure O/D homes may not be used 
as places of safety under the child protection part of the Act. We are 
also recommending that, under the child protection part of the Act, 
a child not be held in the less secure O/D homes (e.g., semi-secure 
homes that are generally open but contain at least one locked room) 
unless the court is satisfied no less restrictive setting, not used for 
holding offenders, is feasible. In addition, children held in O/D homes 
on the basis of being in need of protection should be entitled to a 
release hearing within 24 hours or as soon as practicable - 1.e., the 
same rule that applies to young persons charged with committing 
crimes who are detained in the same O/D homes. 


L. Child abandoned in institution 


Section 24 of The Child Welfare Act provides that, if a child is in the 
care of an institution or home and no parent can be located, an officer 
of the institution or home, after making reasonable efforts to locate a 
parent, shall notify a CAS and apply to a court which may determine 
the child is in need of protection, even if he does not fall within the 
meaning of a child in need of protection. This section is rarely, if ever, 
used and would be adequtely covered by the proposed revision of the 
definition of a child in need of protection that specifically includes 
abandoned children. 


Therefore, we are recommending that section 24 be deleted in The 
Children’s Act. For a more complete discussion of the issues pertain- 
ing to children in residential care who have little or no contact with 
their parents, see Chapter 3, Voluntary Access to Services. 
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M. Lay panels 

ES RSNA AS ae a 
Some jurisdictions have established lay panels to sit with judges hear- 
ing child welfare cases. Lay panels were developed for this purpose in 
Scotland and Sweden and have been both positive and negative evalu- 
ations. Indian lay panels have also been used in Frobisher Bay, 
Northwest Territories and Christian Island, Ontario, in cases arising 
under the Juvenile Delinquents Act although that statute restricts the 
panel to acting solely as an advisor to the judge. The Christian Island 
program seems to have had very good results. 


The British Columbia legislation provides that a judge can sit with a 
panel of two lay persons in child protection cases whenever the child, 
the parents, the judge, the family advocate or the Superintendent of 
Child Welfare so requests. The panelists are specifically selected from 
the community for this purpose because of their concern for the wel- 
fare of children and families within their community, as opposed to 
being chosen randomly to reflect the community. They are not 
required to possess any special expertise, only special interest, and are 
expected to come from all walks of life. 


The panel of two sits with the judge to decide all questions concerning 
the finding of neglect, other than jurisdictional or strictly legal ques- 
tions, and to determine the disposition of the case. They do not advise 
the judge, but, rather, they decide the matter in conjunction with him. 
A majority decision governs the outcome of a case. If, for some rea- 
son, the panel consists of only one lay member, any disagreement is 
resolved by the judge having a further vote. 


Because of the large number of Indian children involved in these mat- 
ters and the desire to respect their cultural values, a special roster of 
Indian people was recruited for all cases involving Indian children. 


Since there does not appear to be any written evaluation of this lay 
panel pilot project in British Columbia, it is difficult to comment on 
its success. The B.C. Royal Commission of Family and Children’s 
Law did have a chance to observe its early workings and concluded it 
should be extended throughout the province. The commission further 
recommended it also be used in juvenile delinquency cases if subse- 
quent evaluations showed it was successful. 


In general, the concept of a lay panel system is a very attractive one 
in our multi-cultural society. It appears to be especially valuable in 
dealing with Indian children as a means of further ensuring that the | 
previous recommendations concerning cultural sensitivity will be 
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implemented. We are recommending serious consideration and 


investigation of a lay panel system for child protection cases, with a 
special roster for native children. 


N. Native children and families 


As Philip Hepworth notes in Foster Care and Adoption in Canada, in 
1977 about twenty per cent of all children in the care of child welfare 
agencies in Canada were native children. In Ontario, approximately 
nine per cent of children in care were native children as were almost 
nineteen per cent of children in the care of northern Ontario agencies. 
Thus, there is a disproportionately high number of native children 
removed from their families. There is also evidence that once native 
children, especially status Indian children, have been admitted into 
care, they are less likely than non-native children to return to their 
parents. In addition, they are likely to experience more frequent 
moves than non-native children while in care. Thus, many native 
children grow up being so dislocated in terms of their culture, their 
race and their family, they have no clear sense of their identity and 
no home to which they can return. 


The law, of course, can not solve all of these problems but there are 
several legislative recommendations in this paper that could improve 
the situation for native children and families, including: 


Providing services in a culturally sensitive manner 

The proposed Declaration of Principles places a responsibility on 
government, child and family service agencies and other agencies 
serving native families to provide their services in a manner sensitive 
to the cultural values of native people. The Ministry is currently tak- 


-ing this approach with the native child welfare prevention programs 


that employ native people to work with families and band councils on 


_ reserves. The aim is to develop strategies for the care of children that 
_ prevent the need for apprehension. The program guidelines require 
joint planning by children’s aid societies and native people as a con- 

| dition of funding. This program is simply one current example of how 
| the general principle can be applied. Inclusion of the principle in the 
legislation should encourage the recruitment of native foster parents, 


the development of family support and other services within the 
native community, the hiring of native child care workers and, with 
the assistance of Indian and Metis organizations and band counsels, 


the sensitization of non-native staff to the cultural values of native 


people. 


99 


Children in need of protection 


Native representation on boards of directors 

In Chapter 2, “The flexible service system,” we recommended that, 
where native children and families are being served in sufficient 
numbers by an agency, the agency’s board of directors include native 
people representative of the local native community. 


Native agencies 

In the funding proposals in Chapter 2, there is considerable potential 
to re-design the local service system, including the establishment of 
specialized services to meet the specific needs of the local community. 
It will be recalled that we have recommended that the Ministry could, 
after negotiations with a local band council, establish an Indian child 
and family service agency to serve Indian families. 


Child protection intervention 

A major thrust underlying the proposals regarding involuntary child 
protection intervention is that family autonomy must be respected by 
allowing a wide range of child rearing practices without state inter- 
ference. This approach is reflected in the proposed grounds for inter- 
vention, limits on apprehension, and agency custody during adjourn- 
ment periods and disposition. It must be demonstrated that all 
alternatives less restrictive or drastic than removing the child from 
his family would be inadequate to protect the child. In addition, the 
child’s cultural background must be taken into account. Similar 
recommendations are made with respect to placement decisions by the 
agency, including a strong preference for placing the child within his 
own community and a restriction on out-of-province placement of 
children. 


In addition to the above recommendations, it is necessary to address 
other areas of particular relevance to native families. In keeping with 
the principle of providing services in a culturally sensitive manner, 
we are recommending that a child and family service agency serv- 
ing native families be required to consult with native organizations 
within its local area on delivery of agency services. This is consistent 
with the earlier recommendation regarding native representation on 
the board of directors. The consultation could take various forms, 
including: 


(a) general discussions with Indian associations, Metis organizations 
and band chiefs on the role and function of the agency and its 
relationship with native people; 


(b) obtaining the cooperation of Indian and Metis resource people in 


assisting staff in periodic awareness training and in individual 
cases; 
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(c) discussions with the chief of a band or leader of a native associa- 
tion about available alternatives that would avoid the necessity of 
removing a child from his family or his community. 


Another area concerns notice and legal standing. We are recom- 
mending that the chief of a status Indian child’s band be entitled to 
notice of and legal standing in child protection proceedings involving 
a status Indian child. This type of requirement currently exists in 
British Columbia legislation and seems to be an appropriate means of 
ensuring that a court is aware of the cultural aspects of a case. 
Although it would be desirable to have a similar provision for non- 
status Indians, it is not as easy to determine who should receive the 
notice and have legal standing. 


A final issue concerns the court. It has been argued that judicial 
responsibility for child protection cases should be transferred to 
native people either through the appointment of native people as 
family court judges or through the establishment of Indian tribal 
courts. There are no native judges in Ontario but there are approxi- 
mately nine Indian and Metis people who have been appointed as jus- 
- tices of the peace. In the U.S., the Indian Child Welfare Act gives a 
native family the choice of having its case heard by the regular state 
court or by an Indian tribal court. Before making any recommenda- 

_ tion in this area, we feel there is a need for further review of the expe- 
rience in the U.S. and further discussion, especially with native 
people. 
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Young offenders 


In February, 1981, after extensive consultation, the federal govern- 
ment introduced in Parliament Bill C-61, the Young Offenders Act 
(YOA), to replace the 73-year-old Juvenile Delinquents Act (JDA). The 
bill was passed in July, 1982. In order to allow time for implementa- 
tion, the federal government plans to delay proclamation of the Act 
for approximately one year. 


The philosophy underlying the Act, as reflected in its Declaration of 
Principle, appears to be a mixture of several different and, possibly, 
conflicting principles, including: 


(a) Accountability - young persons are expected to bear more respon- 
sibility for their illegal acts, although not to the same extent as 
adults. 


(b) Paternalism - young persons have special needs and therefore 
may require guidance and assistance. 


(c) Protection of society - society has a right to be protected from the 
illegal acts of young persons. 


(d) Due process - young persons charged with offenses should have 
basically the same procedural protections that are granted to adult 
accused. 


(e) Least restrictive alternative - where intervention is necessary, 
young persons should have a right to “the least possible interfer- 
ence with freedom, having regard to the protection of society, their 
own needs and the interests of the family”. 


(f) Determinate sentencing - the length of a disposition should not 
exceed two years and a young person should not receive a disposi- 
tion more severe than an adult could receive for the same offense. 


The basic stages of the process under the JDA - arrest, laying of the 
charge, detention, adjudication, disposition and review of disposition - 
are retained in the YOA. However, the Act incorporates some major 
changes that have significant legislative and administrative implica- 
tions for the provinces. Ontario has formed an inter-ministerial 
committee, chaired by this Ministry, to respond to the proposed legis- 
lation. The issues discussed below have been considered by the 
committee and are included in its consultation paper entitled Imple- 
menting Bill C-61, The Young Offenders Act. 


Although it is undecided at this point whether all provincial legisla- 
tive changes dealing with issues raised by the YOA will be included 
in the Children’s Act, it is probable that a great number will be. In 

order to provide a comprehensive picture of how possible provincial 
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legislation affecting young offenders would relate to the other propos- 
als made in this paper, this chapter summarizes the inter-ministerial 
paper and adds some further comments on those areas most directly 
relevant to the approach underlying our proposals. This chapter also 
reflects recent YOA amendments which were made after the release of 
the inter-ministerial paper. 


It should also be noted that, at the time of writing, the YOA is still 
being considered by Parliament. Since provincial legislation is 
dependent to a great extent on the final wording of the YOA, it is 
possible that the proposals in this chapter will have to be changed in 
order to accommodate amendments to the federal bill. 


A. Jurisdiction 


The YOA will cover only those young people charged with offenses 
against the Criminal Code and other federal Acts (e.g., Narcotics Con- 
trol Act). Unlike the JDA, it will not apply to violations of provincial 
Acts (e.g., Highway Traffic Act; Liquor Licence Act; Education Act) or 
municipal by-laws. Nor will it include the JDA offenses of ‘‘sexual 
immorality or any similar form of vice’. 


Under the YOA, the minimum age at which a young person can be 
charged will be raised from seven to twelve years. The maximum age 
will be seventeen. Unlike the JDA, the maxiumum age will be uniform 
across the country. Thus provinces will no longer have the option 
available under the JDA of setting the maximum age at fifteen or 
sixteen. In Ontario, the maximum age under the JDA is fifteen. 
Provinces will be allowed three years to adjust to the higher age 
requirement. 


Several major jurisdictional issues for the province are raised by the 
federal proposals: (1) How should provincial and municipal offenses 
(e.g., liquor and traffic offenses) committed by young persons be 
handled? (2) What should be done with truancy and (3) sexual immor- 
ality? (4) What response should there be to children under twelve who 
commit what would be an offense if they were older? 


Provincial Offenses: Ages 12-17 


The province has three basic options for responding to persons 
_ between the ages of twelve and seventeen who commit provincial 
_ offenses: 


Young offenders 
(a) The Provincial Offenses Act; 


(b) The Young Offenders Act; and 


(c) some combination of (a) and (b). 


The Provincial Offenses Act 


The Provincial Offenses Act is intended to provide a simple and flexi- 
ble procedure for dealing with adults who violate provincial laws. It 
establishes different methods of prosecution, depending on the 
seriousness of the offense. 


Under Part I, used for 95 per cent of the charges, a law enforcement 
officer may serve the defendant with a ticket (i.e., an ‘“‘offense notice’). 
The defendant has three options: (1) to plead guilty and pay the set 
fine shown on the ticket without having to appear in court; (2) plead 
guilty with an explanation and appear before a justice to make sub- 
missions as to the fine; or (3) plead not guilty and request a trial. If he 
does not exercise one of these options within fifteen days, the court 
may enter a conviction and impose the set fine. The officer also has 
the alternative under Part I of issuing a summons instead of an 
offense notice and, in that case, a trial will be held. 


Penalties under Part II are limited to three hundred dollars or the 
maximum stipulated in the statute that creates the offense, whichever 
is the lesser. The set fine is the amount established by the court for 
use on the offense notice. A term of imprisonment cannot be imposed 
under Part I except as a last resort, where a defendant has failed to 
pay the fine and all reasonable methods of collecting the fine have 
failed or would not likely result in payment within a reasonable time. 


Under Part III, offenses are dealt with in a more formal and trad1- 
tional manner. If, after an information is laid, a summons is issued by 
a justice of the peace, a trial is held. If the defendant is convicted, the 
court may impose any sentence permitted by law. The limitations 
under Part I regarding imprisonment and maximum fine do not apply 
under Part III. 


The Provincial Offenses Act seems to offer many advantages for 
responding to provincial offenses committed by young persons. The 
Act’s simple and informal procedure reflects the less serious nature of 
the offenses. It offers the possibility of avoiding court appearances for 
minor offenses. It should also be noted that arrest and detention of 
the young person would be permitted only if the statute allegedly vio- 
lated (e.g., The Highway Traffic Act) specifically provides for such 
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authority. The procedure could be less intrusive than the YOA in that 
emphasis is clearly on responding to the offense, not other difficulties 
in the young person’s life. The sentencing options are limited and it is 
unlikely that a young person would be removed from his home as a 
result of committing a provincial offense. 


On the other hand, there could be major difficulties in trying to apply 
the Act to young persons. The Act is designed for adults and is based 
on the assumption that defendants have the ability to pay fines. This 
may be an invalid assumption with respect to twelve to fifteen-year- 
olds who are legally required to be in school and are excluded from 
most areas of employment. Thus, a major advantage of the Act - set- 
tling the matter out of court - would probably be unavailable to many 
of the young persons charged. 


In addition, the Act places the responsibility on the defendant to 
assert his legal rights and it may be unfair to expect young persons, 
especially twelve and thirteen-year-olds, to fully understand their 
rights, duties and the consequences (e.g., imprisonment) that may 
result from failure to pay a fine. Other less fundamental problems 
that probably could be corrected with simple modifications include 
(a) the use of the adult criminal court, which has little experience in 
dealing with persons under the age of 16; (b) many of the possible 
fines are extremely high, even for young persons with some source of 
income; (c) holding young persons in adult facilities for failure to pay 
fines would be clearly inappropriate; and (d) notice to parents is not 
included in the Act. 


The Young Offenders Act 


In many ways, applying the YOA to provincial offenses would be a 
continuation of the present procedure under the JDA. One court using 
one Act would deal with both federal and provincial offenses commit- 
ted by persons under the age of 18. All cases would be handled in 
court; payment of a fine out of court would not be possible. A full 
range of dispositions, including committal to custody, would be avail- 
able to the court. Unlike the JDA, the YOA would place a greater 
emphasis on the legal rights of the young person. 


A major advantage of using the YOA is simplicity. The use of one Act 
and one court for all offenses by young persons would probably make 
the system easier to understand for all involved - young persons, par- 
ents, police officers, victims and others. In addition, both the Act and 
the court have been designed to deal specifically with young persons 
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in conflict with the law. The Act also provides greater flexibility than 
the POA with respect to non-custodial dispositions including: abso- 
lute discharges, fines not in excess of $1000, compensation for damage 
to property, restitution, personal service for the victim, community 
service and probation. In light of the limited financial resources of 
most young persons, personal service for the victim and community 
service would be especially appropriate alternatives to imposing a 
fine. Reviews of disposition are also available to monitor the per- 
formance of the young person. 


On the other hand, the full application of the YOA can be seen as an 
over-reaction to what is, in most cases, relatively minor behaviour. 
Committal to custody for up to two years and a fine of $1000 are very 
serious consequences. In addition, this approach would imply the pos- 
sibility of arrest and detention for any young person charged with 
committing a provincial offense. Finally, there is potential for greater 
intrusiveness in the availability of clinical assessments and pre- 
disposition reports. 


A combination of YOA and POA 


In light of the various advantages and disadvantages of the two Acts, 
a combination of the two approaches is worth considering. An exam- 
ple of one of the many possible ways of combining elements of both 
the YOA and the POA is the following, which addresses most of the 
key issues. The procedure under the YOA for initiating proceedings 
and conducting hearings could be applied. The court could be the 
youth court. Dispositions could be limited to the non-custodial disposi- 
tions under the YOA (e.g., fine; restitution; community service; proba- 
tion). As provided in the YOA, willful failure to comply with a non- 
custodial disposition could result in a committal to custody of not 
more than six months. A modified version of the scale of fines 
imposed on adult offenders under the POA could be developed for 
young persons. As under the POA approach, arrest and detention 
would be available only for those provincial offenses for which adults 
can be arrested or detained. Clinical assessments could be prohibited 
and pre-disposition reports could be limited to those matters directly 
relevant to responding to the specific offense, not other aspects of the 
offender’s life. 


Truancy 
The Education Act makes truancy an offense and a truant child is 


liable to the penalties under the JDA. In Ontario in 1979, 326 persons 
under the age of 16 were convicted of truancy. Fifteen (5%) truants 
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were sent to training school, 37 (11%) were committed to the care of 
the Children’s Aid Society as wards, 111 (34%) were placed on proba- 
tion and 148 (45%) did not receive a penalty. 


The province has several options for the future, including: (a) retain 
the offense of truancy; (b) use child welfare legislation; (c) deal with 
truancy in the educational system. 


Truancy as an offense 


There are problems with continuing to make truancy an offense. 
First, some argue that it is basically unfair. Many dispositions avail- 
able to the court, especially committal to training school, are clearly 
disproportionate to the seriousness of the misbehaviour. The whole 
process is geared to blaming the child when, in many cases, the edu- 
cational system may be at least equally at fault. Also, conviction in 
court gives the child a record of being an offender. Second, research 
studies provide little, if any, basis for believing that a court dis- 
position will be effective in preventing or reducing the incidence of 
truancy. On the other hand, there is evidence from other provinces 
(e.g., British Columbia, Alberta, Quebec, Prince Edward Island) that 
abolition of truancy as an offense does not lead to a massive increase 
in the number of children habitually absent from school. Third, the 
labeling of the child as an offender may actually exacerbate the prob- 
lem. Involvement in the juvenile justice system may be not only 
detrimental to his educational development but also may lead to more 
serious misbehaviour. Fourth, it can be considered an inappropriate 
use of the court system. Under the YOA there should be a shift away 
from the philosophy of charging children and young persons with 
offenses in order to help them. If obtaining help is the purpose of the 
truancy charge, the child welfare route or voluntary services could be 
used instead (as with many other types of non-criminal misbehaviour 
of children). The youth court could do little that is not available 
through these other streams. It should be mentioned that, regardless 
of whether truancy continues to be an offense, parents may commit 
an offense by failing to cause their child to attend school. 


Despite the problems with continuing the offense of truancy, some 
argue that the offense is needed because the court is seen as a valua- 
ble alternative for attendance counsellors who are attempting to 
encourage truant children to change their behaviour. If truancy is 
continued as an offense, the options include (a) using the dispositions 
under the YOA, including committal to custody; (b) using the disposi- 
tions available for other provincial offenses; and (c) using existing or 
new dispositions that do not include removing the child from his 
home. 
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Using Child Welfare 


Although the definition of a “child in need of protection” in the cur- 
rent Child Welfare Act specifically includes a truant child, this would 
be inconsistent with our proposed revision of that definition and the 
rationale underlying it (see Chapter 4). Therefore, there could be prob- 
lems with including truancy as a basis for involuntary child protec- 
tion intervention that could lead to guardianship and the suspension 
or termination of parental rights. 


On the other hand, under our earlier proposals, truancy could be a 
relevant fact at the adjudication or the disposition stages of a protec- 
tion hearing. In other words, the child’s truancy could be taken into 
account with other pieces of information in determining whether he is 
in need of protection and, if so, whether he should be removed from 
his parents’ custody. 


This approach seems to be consistent with present practice. As noted 
in the inter-ministry paper, except where other factors indicate that 
the family situation is severe, the children’s aid society tends to use 
voluntary counselling and mediation in these cases. These are ser- 
vices that can be provided just as effectively by skilled school attend- 
ance counsellors. 


Dealing with truancy in the educational system 


As noted in the inter-ministerial paper, this option represents an 
attempt to enforce compulsory education without a legal consequence 
or penalty for failure to attend school. There would be an increased 
use of trained attendance counsellors, preventive measures, school 
program alternatives and supportive community services. An addi- 
tional element in this approach could be the establishment of an 
education review committee by each school board. The role of the 
committee would be to negotiate constructive alternatives through 
discussions involving the child, the parents and the local school 
authorities. The best approach to the problem of truancy may be the 
inventive use of the services that will become available under the new 
amendments to The Education Act, coupled with resort to early school 
leaving, where appropriate. 


Sexual immorality 


aie OH ia i hata ot othe ces ert h ila et ATW 248 bn 
The federal government is proposing to repeal the JDA offense of 
“sexual immorality or any similar form of vice’. The charge has 
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rarely been used, as indicated by 1979 Ontario statistics, which show 
that less than one charge in a thousand was related to sexual 
immorality. 


The two basic options available to the province are to create a provin- 
cial offense of sexual immorality, or to use the child welfare stream. 


Most of the problems mentioned earlier, regarding the offense of 
truancy, apply as well to sexual immorality. However, the most fun- 
damental objection to the offense of “sexual immorality or similar 
form of vice” is that it is so vague it fails to give young persons fair 
warning as to what behaviour constitutes an offense. There is not 
clear consensus among decision-makers (e.g., police, judges) of the 
meaning of the offense and this has resulted in an uneven application 
of the law across the province. 


The same criticism regarding vagueness also applies to the option 
that sexual immorality can be a basis for involuntary child protection 
intervention. As discussed in Chapter 4, the need for clarity and pre- 
cision in the grounds for intervention is essential when the outcome 
may be removal of a child from his parents. 


The province does not intend to make “sexual immorality” a provin- 
cial offense. If the child’s behaviour, which may appear to some as 
sexually immoral, presents a serious risk to the child, it should fall 
within the more precise and objective grounds proposed for child pro- 
tection intervention. If the behaviour presents a serious risk to others, 
(e.g., indecent assault) it should fall within the meaning of a Criminal 
Code Offense. For other situations, means other than a court response 
can be used to provide required help or to direct people to services. 


Children under twelve years 


The federal proposal to change the age of criminal responsibility from 
seven to twelve years raises the question of the possible provincial 
response to children under twelve who commit what would be an 
offense if they were older. 


The practice has been that about 10 per cent of police contacts with 
this age group result in the laying of charges. The other 90 per cent 
have been handled on an informal basis by warnings, notifying par- 
ents and suggesting voluntary help from community agencies (e.g., 
the children’s aid society). The vast majority of charges (80%) were for 
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break and enter (33%), theft under $200 - e.g., shop lifting (80%), and 
mischief (17%). The remainder included assault (3%), arson (1%), pos- 
session of stolen goods (6%), theft over $200 (2%) and offensive 
weapons (less than 12%). Where the charges resulted in findings of 
delinquency (68%), the courts did not seem to view these children as 
serious threats to society. Less than one per cent were committed to 
training school; 40 per cent received no penalty; 44 per cent were 
placed on probation; 8 per cent were seen as child welfare concerns 
and referred to the children’s aid society and 5 per cent were fined. 


One option would be to enact provincial offender legislation to deal 
with this type of misbehaviour by children under twelve. Some of the 
non-custodial dispositions in the YOA might be appropriate. To a 
large extent, this approach would permit a continuation of current 
practices and procedures for dealing with misconduct by children 
under twelve years in Ontario. In the view of some, the Juvenile 
Delinquents Act has served that purpose well and a similar approach 
might be considered appropriate. On the other hand, others may con- 
sider it inappropriate to treat such children as offenders and feel that 
it would be inconsistent with the federal Bill and the raising of the 
minimum age. Also, the present practice, as reflected in the statistics 
noted above, can be seen as supporting a conclusion that means other 
than offender legislation can be used to respond to this behaviour. 


Another approach would be to use child protection legislation. The 
current definition of a ‘“‘child in need of protection” is broad enough to 
include children under twelve who commit offenses. Clauses such as 
“found associating with an unfit or improper person” or “where the 
person in whose charge the child is, is unable to control the child” 
could be used. 


However, as pointed out in Chapter 4, there are serious problems with 
these and other clauses in the current definition and, therefore, we 
recommended that it be revised. If a child committed a dangerous act 
toward himself or others he would, in most cases, fall within the re- 
vised definition. Also, where the behaviour (not necessarily a danger- 
ous act) was a symptom of more serious problems, it is likely that the 
child could be found to be in need of protection. 


Where acts of a less serious nature are committed (e.g., petty shoplift- 
ing) and do not appear to be symptoms of more serious problems 
justifying the usual child protection intervention, a more limited 
response may be appropriate. For example, a court could be given the 
authority to impose supervision with or without conditions by a child 
protection agency if a child under twelve had committed an act that 
would be an offense if he were older. This provision could be included 
as part of the child protection part of the Act. More specifically, the 
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court could order supervision if (a) the child had violated a federal, 
provincial or municipal law; (b) the child had a recent history of at 
least one other violation; (c) the parents had exhausted or refused all 
appropriate and available voluntary services for dealing with the 
child’s behaviour; and (d) court intervention was necessary to ensure 
that the child was adequately supervised in the future. 


In addition, it should not be forgotten that another option would be 
an informal or voluntary approach to at least some of the ten per cent 
of cases not now handled by police in this manner. 


Finally, in those rare cases where the child committed a dangerous act 
(e.g., arson) and required psychiatric treatment, it would be possible 
under the proposed Secure Services Act to admit the child to a locked 
treatment unit. 


B. Administration of the Young Offenders 
Act 


Youth court 


The present juvenile court under the JDA will be replaced by the 
“vouth court’, which is a court designated by the province for the 
purposes of YOA. 


At present, the family courts (i.e., the provincial court, family division, 

and the Unified Family Court Project, Hamilton) are designated as 

juvenile courts. Because the structures, personnel and services availa- 

ble in the family court system would meet the requirements of YOA, 
the family court would probably be designated as the youth court. 

Provincial director 

|The YOA provides for the designation by the province of a “‘person, 

| group or class of persons or body” to perform the duties of the “‘pro- 

vincial director’. These duties would be: 

- to prepare a pre-disposition report 

_- to place and transfer young people in custody 


= to place young persons on probation in residential facilities 


_- to notify the prosecutor if intermittent custody is available 
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- to initiate disposition reviews 

- to prepare progress reports 

~ to decide whether to place a young person in custody on probation 
~ to authorize a temporary release from custody 

- to supervise youth workers 

It is anticipated that, in law, the Minister of Community and Social 
Services would be designated as provincial director. In practice, the 
Minister would delegate duties through the Ministry’s regional direc- 
tors to the area managers. The area manager is the one most knowl- 
edgeable about the availability of facilities and services, the front-line 


staff and the needs of young persons. Also, certain responsibilities 
could be delegated to youth workers. 


Youth worker 


The YOA provides for the designation by the province of “youth 
workers” who would have the following duties: 


- to supervise young persons on probation 

- to provide assistance to young persons found guilty of an offense 

- to attend court when necessary 

- to prepare pre-disposition reports and progress reports 

- to perform other duties required by the provincial director. 

Since probation and aftercare officers now perform basically the same 
role under the JDA, it seems appropriate that they be designated as 
youth workers under the YOA. Under the earlier proposals for The 


Children’s Services Act, probation and aftercare officers would be 
referred to as youth workers, not probation and aftercare officers. 


Legal representation 


Bill C-61 would give a young person the right to legal advice and 
representation at any stage of the proceedings. If the young person 
were unable to obtain counsel, the court would be required to direct 
the young person to the Legal Aid program in the province, and, if the 
young person were unable to obtain counsel through provincial Legal 
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Aid or a legal assistance program, the young person could ask the 
court to appoint counsel to represent him. The court would then have 
a duty to appoint a lawyer. 


There is now no prohibition against a young person having legal 
representation in delinquency proceedings under the Juvenile Delin- 
quents Act but there is no guarantee of legal representation as in the 
proposed Young Offenders Act. Currently, a young person may have a 
lawyer retained privately (e.g., by his parents) or he may seek the 
assistance of Legal Aid. In determining whether to grant legal aid, 
the Legal Aid Director takes into account the seriousness of the 
charge and the financial resources of the young person and his 
family. Problems do arise occasionally when the parents are deemed 
to have sufficient resources to retain counsel for the child but refuse to 
hire counsel because of their strong disapproval of their child’s con- 
duct. However, in such cases Legal Aid Area Directors can reconsider 
the case. 


The province is now considering what changes, if any, should be 
made to the legal aid program as a result of the YOA. These consider- 
ations will, of course, take into account the possible provincial 
responses to (a) children under the age of twelve who commit what 
would be a federal offense if they were older and (b) children and 
young persons who commit provincial offenses (discussed above). 


Alternative measures 


The proposed Young Offenders Act supports the development of what 
are called “alternative measures’. This support can be found in the 
initial Declaration of Principles and in the section of the Act that sets 
out prerequisites when alternative measures are to be used. This 
reflects a trend over the past decade toward the development of formal 
programs, usually called diversion programs, aimed at reducing the 
number of children who “penetrate” the juvenile justice system. Bill 
C-61 would legislate certain basic protections and safeguards if a 
young person becomes involved in any such program. It would be up 
to each province to determine whether to establish these programs. 


Support for alternative measures tends generally to be based on the 
belief that certain behaviour ought not to be the subject of criminal 
proceedings but rather dealt with by specially designed community 
programs. A concern for the “labelling effect” on children of the 
criminal justice process and for the inconsistent exercise of discretion 
at various levels of the juvenile system has contributed to this belief. 
There is also the belief that the court system should be used more as a 
“last resort” for young people lest it lose its impact and deterrence 
value for individuals. 
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Support for alternative measures also reflects broader philosophical 
views about young people. One view is that many or most youthful 
offenders are children in need of help and assistance. Another view is 
that much of a young person’s behaviour, now labelled as deviant, is 
part of growing up and should be tolerated, responded to in non- 
criminal ways, or left to the parents. 


The literature on and experience with these measures, even though 
primarily based on the United States’ experience, suggests that, at 
best, it is uncertain on whether such programs are able to meet the 
goals set for them. 


Many of those involved in Ontario diversion programs feel that they 
have avoided the problems that developed in other jurisdictions. How- 
ever, insufficient research has been done at this point, either to verify 
or deny the assertions of those connected with Ontario projects; one 
research that has been done is either insufficient or inconclusive. The 
Ministry of Community and Social Services will be reviewing these 
projects in more detail as part of the efforts to develop an appropriate 
policy on alternative measures. 


In summary, a general endorsement of alternative measures would not 
be warranted at the present time until much more is known. There- 
fore, since administration of this section of the proposed Act will be 
up to the province to determine how to proceed, Ontario would not 
engage in major program development. 


However, while this would be the general position of the province, it is 
intended that the following steps be taken with regard to the special 
needs of young persons: 


(a) the ministries of the Attorney General and the Solicitor Gen- 
eral, with assistance from the Ministry of Community and Social 
Services, will develop guidelines for the exercise of police 
discretion. 


(b 


— 


the Government will continue its strong commitment to those 
preventive programs that focus on children who are at risk of 
becoming youthful offenders. 


— 


the results of evaluations and experiences will continue to be 
studied, particularly those from Ontario and other Canadian jur- 
isdictions. To the extent that additional demonstration is con- 
sidered necessary, the emphasis would be on open accountability, 
basic procedural and civil rights protections and an adequate 
research component. There should also be a focus on practical 
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measures, particularly those such as restitution and community 
service programs designed to enable the young offender to undo 
his own wrong. 


Detention 


The YOA provides that a young person who is arrested or detained 
prior to disposition could be detained in a place of temporary deten- 
tion designated by the province. As under the JDA, the young person 
would have to be detained separately from adults. Unlike the JDA, 
the YOA makes it clear that the Criminal Code rules regarding deten- 
tion would apply to young persons. Thus, the detained young person 
would have to be brought before the court within 24 hours (or as soon 
as is practicable) for a release hearing; the criteria for release that 
apply to adults would apply to the young person. 


Ontario’s existing observation and detention homes would be used as 
the places of temporary detention under the YOA. Three security 
levels within the observation and detention system are now being 
developed: secure, semi-secure and open. In general, the superintend- 
ent of the observation and detention home determines which security 
level is appropriate for the young person. It should also be noted that 
home supervision would be a possibility under the court’s authority to 
release a young person into the care of a responsible adult when the 
child’s subsequent attendance in court can be guaranteed. 


Under the proposed Secure Services Act, (which will form part of the 
Children’s Act), admission to the most secure level of detention (i.e., 
secure detention) will be restricted by the following criteria: the young 
‘person must be charged with an offense for which an adult would be 
liable to at least five years imprisonment; he has a recent history 
either of previous offenses or of failure to appear for trial; and no less 
restrictive alternative is feasible. If the young person is detained prior 
to appearing in court, the superintendent determines the security level 
by applying the above criteria. Under the YOA, as noted earlier, the 
superintendent would then be required to bring the young person 
before the court within 24 hours for the release hearing to determine 
whether he should be detained or released pending completion of the 
YOA proceedings. If the court makes a detention order under the 
YOA, the Secure Services Act will allow the court to make a further 
determination as to the appropriate security level for the young per- 
son while in detention. If the court wishes to make this security level 
determination, it would apply the admission criteria mentioned above 
and make an order of secure detention or non-secure detention. An 
order of non-secure detention would give the superintendent flexibility 
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in choosing semi-secure or open detention as the appropriate level. An 
order of secure detention would require that the superintendent place 
the young person in the secure level. If the court chooses not to make 
the security level determination, the superintendent would make the 
decision provided that the young person could not be placed in secure 
detention unless the superintendent concludes that the admission 
criteria are met. 


In sum, the YOA would govern the decision as to whether or not a 
young person may be detained. After a decision to detain under the 
YOA is made, the secure services provisions would come into play to 
govern the decision as to which security level would be appropriate 
during the period of detention. 


Insanity 


Under the YOA, insanity would be an issue in two ways: (1) was the 
young person insane at the time he committed the offense? (2) is the 
young person unfit to stand trial on account of insanity? In either 
case, a finding of insanity by the court may result in the young 
person’s being held in “safe custody” for an indefinite period under a 
Lieutenant Governor’s Warrant. 


Under the JDA, it is not possible to find a child insane at the time he 
committed the offense. However, if the section 9 criteria are met, he 
may be transferred to adult court and found insane. It is also possible 
to have the child committed to a psychiatric facility under The Mental 
Health Act. Unfitness to stand trial on account of insanity is possible 
under the JDA. 


The very few juveniles who are detained under Lieutenant Governor's 
Warrants are held in hospitals for the adult criminally insane. This 
practice will change under the proposed Secure Services Act. A young 
person found unfit to stand trial or not guilty by reason of insanity 
could be admitted, with the consent of the Minister of Community and 
Social Services, to a children’s secure treatment unit to be established 
under the Act. 


Another change from present practice concerns the review procedure 
for young persons under Lieutenant Governor’s Warrants. The review 
procedure under The Mental Health Act provides for an advisory 
board dealing almost exclusively with adults. Reviews are infrequent, 
release criteria are not established and the committed person does not 
have the right to a hearing or to appear before the board. Under the 
proposed Secure Services Act, the young person would have the right 
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to a review hearing in family court every ninety days, clear criteria 
are established and the young person would be entitled to legal 
counsel. 


Dispositions 


If a young person were found guilty of an offense under the Young 
Offenders Act, the youth court would have available a wide range of 
options including an absolute discharge, a fine of up to $1,000, restitu- 
tion, compensation, community service, probation, or a committal to 
custody. The dispositions are intended to meet the special needs of 
young persons, to protect society and, where possible, to take into 
consideration the rights of victims of crime. 


In contrast to the Juvenile Delinquents Act, under which dispositions 
are for an indefinite length of time, the Bill provides that a disposi- 
tion or combination of dispositions for the same offense would not 
exceed two years. The maximum within that two year period would be 
set by the youth court judge. It should also be noted that in no case 
would a young person be subject to a penalty greater than the maxi- 
mum penalty applicable to an adult committing the same offense. 


The Bill also provides that the youth court could retain jurisdiction 
over the young person. This is different from the Juvenile Delinquents 
Act, under which a young person committed to training school, or to 
the care of a children’s aid society, may be dealt with pursuant to pro- 
vincial legislation. 


The Bill provides for two categories of dispositions: non-custody and 
custody. 


Dispositions: Non-Custody 


Non-custodial dispositions include a maximum fine of $1,000, compen- 
sation not exceeding $1,000, restitution, community service, and 
probation. 


Under the Juvenile Delinquents Act, the range of specific non- 
custodial dispositions is more limited, there being no explicit provision 
for compensation, restitution or community service work. However, 
courts are now making such non-custodial dispositions and probation 
officers carry responsibility for their enforcement. A more widespread 
use of such orders will require specific planning for those locations 
where programs are not now operating. 
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The Bill provides for the provincial director to delegate responsibility 
for enforcement of non-custodial dispositions to youth workers. It is 
anticipated that as is now the case, probation officers would assume 
responsibility for enforcement and would, in turn, develop or involve 
various groups and agencies in non-custodial programs. Fines would 
continue to be paid directly to the court. 


Under the Juvenile Delinquents Act, the court may determine where a 
juvenile may reside as part of the disposition. The court may commit 
the juvenile to the “care and custody of a probation officer” who may 
arrange placements; cause the child to be placed in a foster home; or 
“commit the child to the charge of a children’s aid society” who may 
arrange placements. 


Under the proposed Young Offenders Act, the dispositions will 
change. A child would no longer be placed in the care of a children’s 
aid society, or directly in a foster or group home. However, the court 
could order the young person to “reside in such place as the provincial 
director or his delegate may specify”. If there were need for interven- 
tion by the children’s aid society (i.e., the child and family service 
agency), separate child protection proceedings could be initiated. 


Disposition: Custody 


The Bill provides that a young person could be committed to secure or 
open custody for a specific period not exceeding two years, except the 
period may be three years where (a) the offense, if committed by an 
adult, could result in life imprisonment or (b) two or more consecutive 
sentences are involved. An early release from custody may be author- 
ized by the youth court as a result of a review or on a recommenda- 
tion from the provincial director, which would then result in a 
probation order for the remainder of the time. When the youth court 
receives the provincial director’s recommendation, and there is no 
application for a review, the judge may place the young person on 
probation or, where the court deems it desirable, make no order unless 
the provincial director requests a review. 


At present, whenever a committal to training school is made under 
the Juvenile Delinquents Act, the young person is dealt with under 
the provincial Training Schools Act and becomes a ward of the Crown 
for an unspecified period of time (until age 18 or the wardship 1s 
otherwise terminated). Release of the juvenile from the training school 
is at the discretion of the provincial administation. 


Unlike earlier versions, the Bill now provides that when the court 
commits a young person to custody, it must specify whether the cus- 
tody is to be open custody or secure custody. Open custody is defined 
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as “custody in a (a) a community residential centre, group home, child 
care institution, or forest or wilderness camp, or (b) any other like 
place or facility designated by the Lieutenant Governor in 

Council ...”. Secure custody is defined as “custody in a place or facil- 
ity Reeesetiail by the Lieutenant Governor in Council of a province 
for the secure containment or restraint of young persons ...”. 
Absence from a place of custody, regardless of the degree of security, 
would be restricted to day release to attend school or to obtain or con- 
tinue employment, and to a temporary absence of up to 15 days for 
medical, compassionate or humanitarian reasons, or for the purpose 
of rehabilitation or reintegration into the community. 


If a young person is fourteen years of age or older, he may be commit- 
ted to secure custody if (a) the offense is one for which an adult would 
be liable to imprisonment for five years or more; (b) the offense is 
prison breach or escape or being at large without excuse or an attempt 
to commit such offense; or (c) the offense is an indictable offense and 
the young person (i) within twelve months prior to the offense was 
convicted of an offense for which an adult would be liable to im- 
prisonment for five years or more or (11) at any time prior to the 
commission of the offense was committed to secure custody. 


If the young person is under fourteen years of age, he may be commit- 
ted to secure custody if (a) the offense is one for which an adult would 
be liable to life imprisonment; (b) the offense is one for which an adult 
would be lable to imprisonment for five years or more and the young 
person has a previous record of being convicted of a “‘five years or 
more’ offense or of being found delinquent under the JDA; or (c) the 
offense is prison breach or escape or being at large without excuse or 
an attempt to commit such offense. 


Regardless of the age of the young person, “‘the youth court shall not 
commit a young person to secure custody unless the court considers a 
committal to secure custody to be necessary for the protection of 
society having regard to the seriousness of the offense and the cir- 
cumstances in which it was committed and having regard to the 
needs and circumstances of the young person”. 


It is anticipated that Ontario’s designated places of secure custody 
will include a wide range of facilities which can provide security 
through either the physical design (e.g., a locked training school) or 
the control of staff (e.g., certain group homes which have a large 
number of staff in proportion to the number of residents). This 
approach would meet the ‘“‘containment or restraint” requirement of 
the YOA while allowing the provincial director to respond to the vary- 
ing needs of young offenders. 
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Under the YOA, the provincial director would determine the specific 
place of custody after the youth court had made a custody order. The 
provincial director would have flexibility in moving offenders from 
one placement to another, subject to the following limitations: 


~ an offender could not be moved between levels of custody (1.e., 
secure and open levels) without the approval of the court; and 


~ an offender could not be transferred from either level of custody to 
a non-custodial setting (e.g., parental home) before the full disposi- 
tion has been served without the approval of the court. 


It is important that there be province-wide consistency in decisions 
relating to initial placement in custody and transfers between 
placements. In general, there should also be consistency with other 
placement decisions in the children’s services system, such as those 
described in the earlier chapters on child protection and voluntary 
access to services. Therefore, it is likely that, subject to the require- 
ment that the placement must adequately protect society, the provin- 
cial director would be guided by the following principles: 


~ the young offender should be placed in the least restrictive alterna- 
tive, as described in Chapter I, Declaration of Principles; 


~ the placement should take account of the young offender’s cultural 
background; 


_ the wishes of the young offender and his parents and the needs of 
the offender should be considered. 


Offenders and their parents would be advised of the availability of a 
complaints procedure (see Chapter 6) for airing complaints related to 
placement. 


Under the proposed Secure Services Act, all offenders in custody (1.e., 
secure and open custody) would be reviewed periodically by the Cus- 
tody Review Board (presently known as the Training Schools Advi- 
sory Board). In addition to regular reviews of documentation (e.g., 
progress reports from superintendents of secure custody facilities), 
consideration is being given to providing that offenders in secure 
custody would be entitled to a full hearing with legal representation 
before the Board every six months on the issue of release from the 
secure level of custody. As well, all offenders in custody would be 
entitled to appear before the Board to air complaints regarding their 
placement or program. Thus, the Board would act as the external 
complaints officer for the purposes of the complaints procedure 
described in Chapter 6. 
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In brief, the Board would, depending on the circumstances, be able to 
recommend to the provincial director that: 


(a) an offender be transferred to another placement within the same 
level of custody; 


(b) changes be made in the program or placement of an offender in 
order to respond to well-founded complaints by the offender or his 
parents; 


(c) application be made to the youth court requesting that an offender 
be transferred between the secure and non-secure levels of custody; 


(d) application be made to the youth court requesting that an offender 
be released from custody and placed on probation, as provided in 


the YOA. 


Status of offenders in custody 


Under both the JDA and the YOA, the province would decide the 

legal guardianship of offenders in custody. Ontario’s Training Schools 
Act currently provides that all juveniles under that Act become Crown 
wards until age 18 unless wardship is terminated earlier. During this 
period, the rights and responsibilities of the parents with respect to 
their child are suspended. Under the proposed Secure Services Act, 
wardship would be abolished as an unjustified and excessive interven- 
tion in the parent-child relationship. Instead, only those rights and 
responsibilities necessary to the day-to-day care and programming for 
the child would transfer to the Ministry. All other rights and respon- 
sibilities would remain with the parents or substitute parents (e.g., a 
child and family service agency with wardship of the child). The 
situation would be similar to voluntary residential placements in 
which a parent places his child for a temporary period without giving 
up his role as guardian of the child. For example, parents would con- 
tinue to be responsible for medical decisions (except in emergencies, 
where consent is not required) and would have the same right of 
access to records as any other parent or guardian of a child in the 
children’s services system. In addition, parents would have a right to 
be consulted regarding the plan of care and any proposed changes in 
the plan (currently required under the residential standards). If par- | 
ents were not willing to carry out parental duties while the young J 
person was in custody, they could delegate their rights and responsi- 
bilities to a willing adult (e.g., a relative) or the court could appoint 
some other adult to act as the temporary guardian of the young per- 
son during the period of custody. In extreme cases, child protection 
proceedings could be initiated. 
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Review of custody dispositions 

ES a Ne BS a cea Sn Ce ree a Te 
The YOA provides for periodic court reviews to ensure that custody 
dispositions are monitored. The provincial director would have to 
initiate a review not later than one year after the disposition was 
made. In addition, the provincial director, prosecutor, young person or 
his parent could initiate a review six months after the order or the 
most recent review. A review could also be initiated within the first six 
months of the disposition if leave of the court is obtained. 


At the review hearing, the court could confirm the original dispostion 
or could release the young person from custody and place him on pro- 
bation for a period not exceeding the remainder of the custody period. 


The YOA gives the province the option of appointing a review board 
to carry out the review functions of the youth court. The decision of 
the review board would be subject to review by the youth court on the 
application of the offender, his parents, the Attorney General or the 
provincial director. In Ontario it is anticipated that the youth court, 
rather than a review board, would conduct the reviews of custody dis- 
positions. The court would be conducting non-custody reviews and it 
seems appropriate that it should also deal with the more serious ques- 
tion of whether a young person should be released from custody. The 
use of the youth court would avoid the establishment of a parallel 
review system, which has the potential of considerable duplication ia 
large number of cases reviewed by review boards were re-reviewed by 
the court. 


Thus, under the proposed review process, the court would review the 
basic question of whether a young person should remain in custody 
and the level of custody (i.e., secure or open). The Custody Review 
Board, as discussed earlier, would review the appropriateness of 
specific places of custody. 
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Rights and responsibilities of children in care 
A. Fundamental rights 


Throughout this paper, there are various proposals and principles to 
protect the rights of children. The Declaration of Principles, for exam- 
ple, includes several which would apply to all children receiving ser- 
vice, such as the right to be given an opportunity to be heard and the 
right to the least restrictive alternative appropriate to the cir- 
cumstances. In addition to specific provisions proposed to reflect these 
principles, a number of other procedural safeguards have been intro- 
duced to protect the rights and interests of children (e.g., limits on the 
use of intrusive procedures). 


Although many of the provisions would apply to all children, it is 
important to articulate in the legislation the specific rights of children 
in residential care. These children are generally more vulnerable than 
those living with their parents. As noted in the discussion paper, 
Child Advocacy: Implementing the Child’s Rights to be Heard, we 
should be particularly sensitive to the voice of the child in care, for 
whom we have a collective responsibility. 


Second, the placement of a child in residential care is a serious deci- 
sion with a potentially major impact upon the child, regardless of 
whether the placement is with the consent of the parent or as a result 
of a court order. The seriousness of the decision is reflected in our 
earlier proposals regarding pre- and post-admission review by the 
placement review body. As mentioned previously, the effects of remov- 
ing the child from his home include separation from his family, 
friends and neighbourhood; feelings of loss, abandonment and 
resentment; and possible re-integration problems with respect to 
schooling and social relationships. Also, the child’s liberty is often 
very much affected by new limits usually placed on where he may go, 
on those with whom he is allowed to associate and on when he is 
permitted to be away from the residence. 


The Ministry’s recognition of its special responsibility for ensuring 
that children placed in residential care receive an acceptable level of 
care is currently reflected in The Children’s Residential Services Act 
and the regulations, standards under the Act, which establish a basic 
framework for monitoring the hundreds of licensed and Ministry-run 
residences providing care for three or more unrelated children. The 
Children’s Residential Services Act licensing provisions will be incor- 
porated in The Children’s Act and the residential standards will be 
continued as regulations under the new Act. 


The proposals in this section build on this existing legislative frame- 
work. We are recommending that certain fundamental rights of 
children in care be specified in The Children’s Act and protected by a 


126 


strong enforcement mechanism. We realize that many of these rights 


Rights and responsibilities of children in care 


are recognized to a large extent in The Children’s Residential Services 
Act regulations and are generally accepted by residential care provid- 
ers. However, unlike most of the residential standards, the rights 

listed below are so fundamental they would be more appropriately 


placed in the Act. The statutory declaration of these rights will make 
them more public and will highlight their importance and the Minis- 


try’s commitment to them. 


We are recommending that the following rights be included in the 


Act: 


ve 


The right to communicate. 


the right to regular visitation and communication with family, 
unless prohibited by court order; 


the right to communicate in private with legal aid, a lawyer or 
other advocate of the child’s choice; 


the right to send and receive unread and uncensored correspon- 
dence. (In the child’s presence, the staff could inspect incoming 
mail for the sole purpose of detecting and confiscating 
contraband.) 


. The right to privacy and individualization. 


the right to a reasonable degree of privacy and personal owner- 
ship of possessions; 


the right to the development and implementation of an individ- 
ualized plan of care within thirty days of admission. 


. The right to be free from corporal punishment. 


. The right to a reasonable opportunity to participate or refuse to 


participate in religious activities. 


. The right to adequate care and services. 


the right to adequate food and appropriate clothing; 


the right to adequate medical and dental care delivered in a 
community setting wherever possible; 


the right to an adequate educational program which uses com- 
munity programs and facilities wherever possible; 
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_ the right to adequate exercise and recreational activities which 
make use of community resources wherever possible. 


6. The right to be consulted or heard when major decisions affecting 
the child are being made. 


7. The right to be informed of rights and responsibilities. 


_ the right to receive a written statement as well as a verbal 
explanation of the rules, disciplinary measures and complaints 
procedure of the residence; 


~ the right to have access to an appropriate complaints procedure. 


If a child, parent or other advocate felt that one of these rights had 
been violated, we are recommending the following enforcement 
mechanism be used. First, there would have to be access to an inter- 
nal complaints procedure (sometimes called an “advocacy” procedure 
in existing Ministry programs). For example, this could take the form 
of routine “house” meetings or discussion periods or a meeting with 
the prime worker. If necessary, there should be access to the program 
director. If the matter could not be resolved at the internal level, the 
complaint could be brought before an external, impartial person 
designated as a complaints officer by the Ministry. This person would 
act as a mediator or ombudsman attempting to reach a resolution 
satisfactory to the parties. 


Other options would be to have an internal procedure only or to have 
the residence appoint the outside complaints officer. However, the con- 
cern is that both of these approaches might not be seen by children, 
parents or other advocates as providing a sufficiently neutral person 
to hear complaints. 


A recent study of existing advocacy procedures in Ministry-run resl- 
dences concluded that such procedures had a generally positive 
impact on the programs. However, since none of the residences had 
actually referred a complaint to an outside third party, the merit of 
any external complaints officer could not be evaluated. It was recom- 
mended that the Ministry undertake further study of the effectiveness 
of using an external third party, such as a complaints officer. We are 
particularly interested in hearing from readers on this issue. 


It is expected that most issues would be resolved internally or by the 
officer. However, if the complaints officer found the residence had 
committed: 


(a) a major violation of a child’s right (e.g., deprived him of food for 
long periods of time; inflicted physical harm), or 
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(b) persistent or widespread violations (not necessarily major viola- 
tions) of children’s rights (e.g., preventing all residents from visit- 
ing with their families, even though not prohibited by court order; 
not allowing children to engage in any recreational activities; 
regular censorship of mail); 


he would be required to report it to the Ministry, who would have a 

duty to investigate the matter, and make a recommendation regarding 
the action to be taken. These recommendations could relate to the pro- 
tection of an individual child or to the residence as a whole, including: 


(a) ordering the residence to change its practice to comply with the 
rights; 


(b) ensuring that the person responsible was disciplined; 
(c) transferring the child to another residence; 


(d) providing the residence with additional funds or staff to enable 
the residence to comply with the rights; 


(e) replacing the license of the residence with a probationary license 
pending comphance with the rights; 


(f) withdrawing the license; or 
(gz) taking any other appropriate action. 


If the Ministry decided to withdraw the license or to put the residence 
on probationary status, the residence would be able to appeal the 
decision to the Children’s Residential Services Review Board (as now 
provided in The Children’s Residential Services Act). 


It can be argued that, at some point in the process, the child, parent 
or other advocate should have access to a court. However, courts are 
backlogged, slow to respond and tend to be time-consuming for every- 
one involved. In addition, it is questionable whether courts should be 
involved in making detailed orders regarding programs and licensing. 
On the other hand, even if a court were not permitted to make specific 
programming and licensing orders, the declaration of a court that a 
right had been violated could carry considerable weight. It 1s worth 
noting that the British Columbia Royal Commission on Family and 
Children’s Law (1975) recommended that judicial declarations be used 
to remedy violations of children’s rights. In any event, access to a 


~ court would be available. The intention behind the proposed com- 
_ plaints procedure is not to remove a child’s right to sue in a civil court 


if he has suffered damages or to lay a charge if he has been the vic- 


tim of a crime. It should also be noted that the internal complaints 
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procedure described above would be available to children, parents and 
other advocates for any other type of complaint they might have 
about a residential facility (e.g., a violation of a residential standard). 
However, access to the external complaints officer would be an option 
only if a fundamental right had been violated. 


B. Responsibilities 


Few people would disagree that rights generally also entail responsi- 
bilities. The inclusion of the above list of rights clearly does not sug- 
gest that children in residential care should be free of obligations. In 
fact, in many cases, the responsibilities of children in residential pro- 
grams are greater than those of children living at home. Needless to 
say, in both situations the age of the child is an important factor in 
determining the appropriateness of specific responsibilities. In addi- 
tion to the obligations of all children, such as the duty to attend 
school and to submit to the disciplinary rules of teachers and other 
adults, children in residential care have a responsibility to participate 
in the residence’s program and to make the adjustment to a new 
living situation. 


The legislation should probably clarify what is expected of children in 
residential care. Specifically, we are recommending that the follow- 
ing responsibilities be included in the Act: 


1. Respect for the privacy and personal possessions of other residents 
and staff. 


2. Participation in the development and implementation of the plan of 
care. 


3 Adherence to house rules. 


4. Absence of behaviour that damages property or causes injury to 
other residents and staff. 


It is not necessary for the legislation to specify an enforcement mech- 
anism, since the usual means are available to all residences. These 
include: normal in-house disciplinary measures, calling the parents or 
the referring agency; or, as last resorts, ejection from the program or 
return to court. We feel there is some value in listing the responsibili- 
ties in the legislation and having children receive a copy of the list 
along with the statement of rules and disciplinary measures men- 
tioned earlier. 
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This part of the legislation would deal with three types of extreme 
measures entailing certain risks to the child: (a) intrusive procedures, 
(b) secure isolation, and (c) secure treatment. Although these measures 
are clearly intended to help the child, they may be harmful if not 
carefully controlled and used only as a last resort. The proposals 
regarding secure treatment and secure isolation have already been 
debated and accepted as part of the Ministry’s secure services policy. 
As mentioned below, the proposals for limiting the use of intrusive 
procedures are largely derived from current practice and Ministry 
policy. 


A. Limits on intrusive procedures 


As a result of experiences in other jurisdictions, there is a growing re- 
cognition that limits should be placed on some of the more intensive, 
harsh or aversive treatment procedures used with children. The Minis- 
try’s Standards for Use of Behavioural Procedures in Facilities for the 
Mentally Retarded have attempted to standardize the manner in 
which behavioural modification and related behavioural procedures 
are used in mental retardation facilities, and to minimize the potential 
for incorrect or inappropriate use of behavioural programming tech- 
niques. It should be noted that these standards are currently being 
revised. As well, regulations under The Children’s Residential Ser- 
vices Act prohibit the use of “harsh or degrading” measures, corporal 
punishment, or the deprivation of basic needs. The proposed Secure 
Services Act limits the use of locked isolation rooms and establishes 
stringent procedural safeguards and criteria to govern the admission 
of children to secure treatment units. In addition, the Ontario Inter- 
ministerial Committee on Medical Consent and the Law Reform 
Commission of Canada have recently concluded that certain proce- 
dures (e.g., sterilization) are of such a serious nature that procedural 
safeguards are necessary to protect the rights of children. 


Undoubtedly, in practice most professionals are very cautious about 
the use of intrusive procedures and most programs have some internal 
review mechanism to check and monitor their use. The recommenda- 
tions following, build on this good practice and on existing Ministry 
policies. The goals are to ensure that intrusive procedures are used 
only when absolutely necessary and that similar criteria and safe- 
guards apply throughout the province. 
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One of the most difficult problems is defining “intrusive procedure’. 
We are recommending that the Ministry designate certain proce- 
dures as “prohibited” and others as “regulated”’. 


Prohibited intrusive procedures 

These treatment strategies are so highly intrusive, irreversible in 
their effects, or subject the child to such great risk, they should not be 
permitted in Ministry programs. These would include non-therapeutic 
sterilization, non-therapeutic experimentation (e.g., medical or chemi- 
cal experimentation), psychosurgery for behavioural control, electro- 
convulsive therapy (ECT), denial or substantial deprivation of vital 
necessities (e.g., food, shelter, clothing) and any other procedure 
designated by the Ministry (e.g., certain restraint mechanisms). 


Regulated intrusive procedures 
These would be permitted, subject to the requirements regarding con- 
sent, approval, and review discussed below. They would include: 


- aversive stimulation procedures involving the application of painful 
or noxious stimuli, including but not limited to a strongly unplea- 
sant tasting product or the unconventional use of food (e.g., hot 
pepper sauce applied to clothing to discourage chewing) or applica- 
tion of unpleasant physical stimulation or sensations (e.g., adminis- 
tering electric shock to the arm or leg). 


- the use of drugs for behaviour control. 
- the use of mechanical restraints. 


- any other procedure designated by the Ministry. 


Program approval by the Ministry 


We are recommending that the intrusive procedures fall within the 
residential standards relating to “harsh or degrading” measures. 
Thus, Ministry approval would be required before agencies would be 
permitted to establish programs using intrusive procedures. 


Review 


The present Standards for the Use of Behavioural Procedures in Facil- 
ities for the Mentally Retarded require each facility to establish its 
own interdisciplinary team to review aversive stimulation programs 
for individual children. We are recommending that similar review 
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bodies or teams be established in all residential and non-residential 
programs which involve the use of intrusive procedures. In addition, 
their membership should include people from outside the program, 
probably appointed by the Ministry. 


The use of any intrusive procedure as part of an individual child’s 
treatment program would have to be approved by this review body. 
Approval would not be granted unless the following criteria were met: 


(a) the parent or legal guardian of the child (e.g., an agency with 
guardianship authority) consented to the proposed intrusive 
procedure; 


(b) the child’s behaviour was serious enough to warrant such extreme 
intervention; 


(c) less intrusive alternatives had been tried but had not satisfactorily 
reduced the behaviour; 


(d) no other less intrusive alternatives were feasible; 


(e) there was some reasonable basis for believing that the proposed 
procedure would satisfactorily reduce the behaviour. 


Clearly, in emergency situations, the procedure could be used without 
prior approval. Approval would, however, have to be sought within 
48 hours. The views and preferences of the child, if they could be 
reasonably ascertained, would also have to be considered by the 
review body. 


The use of an approved intrusive procedure would be subject to further 
review after two months. The review body would also be required to 
submit a report on a regular basis (e.g., semi-annually or annually) 
summarizing its decisions during the period covered by the report. It 
may also be advisable to require facilities using intrusive procedures 
to establish an external advisory board to review periodically the 
decisions of the internal review body. Such an advisory board has 
been established by at least one institution serving mentally retarded 
people. Another option would be to create a province-wide external 
review body of experts to review periodically the decisions of the 
internal bodies. 


Some commentators argue that a completely external review process 


would be a more effective check on a program’s practices with respect 
to intrusive procedures. This may be true but it would probably also 
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be slower, more costly and cumbersome than the review process pro- 
posed above. The proposed process has significant external aspects: 
external representation on the review body (we have not yet attempted 
to specify what percentage of the membership should be external); the 
possibility of external advisory boards; and periodic reports to the 
Ministry. 


B. Secure isolation 


The use of secure (i.e., locked) isolation rooms in a residential or non- 
residential program is covered by the proposed Secure Services Act, 
which requires that the existence of such rooms be authorized by the 
Ministry. 


Secure isolation is designed to provide a temporary means of confin- 
ing children who occasionally become aggressive or violent, but who 
normally do not require confinement. To ensure that secure isolation 
is the least restrictive way of dealing with a situation, strict criteria 
and procedures have been developed. The admission criteria are: 


(a) the child had committed an act that caused or created the imm1- 
nent risk of causing serious bodily harm to others or an act that 
caused serious property damage; 


(b) the child continued to behave in a manner which created the 
imminent risk of causing such harm or damage; 


(c) no less restrictive alternative was feasible. 


The maximum period of secure isolation within a twenty-four hour 
period is twelve hours and the maximum within a seven-day period is 
thirty-six. The decision to place a child in secure isolation must be 
approved by the director of the facility or his delegate and a desig- 
nated unlocked room must be available as a less restrictive alterna- 
tive. If the child is to remain in secure isolation for a continuous 
period of more than three hours, approval must be given by the direc- 
tor, rather than by a delegate. The director must also submit to the 
Ministry periodic reports on how often secure isolation was used and 
the reasons for not using less restrictive alternatives. It is intended 
that most stays will be substantially less than the maximum allowed. 
The other procedures described above were designed to encourage the 
use of secure isolation for minimum periods of time. 
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C. Secure treatment 


As noted earlier, the proposed Secure Services Act includes provisions 
regarding the use of secure treatment units (i.e., small, lockable units 
in psychiatric facilities for those children who have a mental or emo- 
tional disorder and who are dangerous to themselves or others). The 
legislation will specify the conditions under which children may be 
confined in secure treatment units by means of locked doors and sim- 
ilar controls. Only those units or facilities designated as “secure 
treatment” would be allowed to lock up children in order to provide 
treatment. Because of the risks to the child associated with confine- 
ment in a secure facility, there was felt to be a need to introduce 
procedures to ensure that only those children requiring secure pro- 
grams were placed in them. The key legislative elements of the pro- 
posed secure treatment provisions can be summarized as follows: 


Admission criteria 


(a) the child would be between 12 and 17 years of age (younger chil- 
dren could be admitted with the consent of the Minister); 


(b) the child had been diagnosed as having a mental or emotional 
disorder; 


(c) the child had committed an act which caused, or created the 
imminent risk of causing serious bodily harm to himself or others 
within the forty-five days preceding the application for admission; 


(d) the child had a history of committing other such acts during the 
preceding twelve months. (The exception is for the child who 
caused or attempted to cause the death of another person.); 


(e) the child required treatment in order to prevent a recurrence of the 
harmful behaviour; 


(f) the specific treatment needed was available at the unit to which 
he was proposed for admission; 


(g) there was a finding that no less restrictive form of treatment 
would be appropriate. 
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Procedure 


Under the proposed Secure Services Act, a child’s parents or guard- 
ians may apply to Family Court to have the child admitted to secure 
treatment. A hearing would be held to determine whether the child 
should be admitted. It would be presumed that unless a less restric- 
tive method of treatment had been tried and had not been effective, a 
less restrictive method should be used. However, if the admission 
criteria were met, the court could order the child admitted to secure 
treatment for a period not exceeding 120 days. The order would 
include a statement of the reasons for the decision to admit, including 
a description of the plan, where available, for the non-secure place- 
ment of the child after his release from secure treatment. It should be 
noted that the child would have legal representation at the hearing. 


Review 


If the parents or guardians felt the child needed to remain in secure 
treatment for longer than 120 days, they may apply to the court for an 
extension of the commitment period. A person providing care for the 
child and applying with the parents’ consent could also apply for an 
additional commitment period. The court could grant an extension of 
up to ninety days if it were satisfied that: 


(a) the original admission criteria still applied (with the exception of 
(c) and (d) above); 


(b) the treatment needed by the child was being provided. 


Emergency admission 


The proposed Act recognizes that there may be emergency situations 
that require a child be admitted immediately. The director of a secure 
treatment unit would be able to admit a child on an emergency basis, 
if there were reasonable grounds for believing the admission criteria 
were being met. Similarly, a person who had apprehended a child 
under the present Child Welfare Act could apply for a child’s emer- 
gency admission. However, in both cases, a court hearing would have 
to be held within five days of the emergency admission. Unless the 
director found that the reason for the emergency admission no longer 
existed, a child would normally remain in secure treatment until the 
application is disposed of. 
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Adoption and foster guardianship 


We can assume that there will always be children who cannot grow 
up in the families into which they were born. Even though greater 
efforts are being made to help families stay together, there will always 
be parents who are unwilling or unable to provide a home for their 
children. As always, permanent families must be found for these 
children. The proposals that follow are based on the belief that there 
should be a variety of ways of ensuring permanence for a child. In 
order to allow the service system to respond more flexibly and realis- 
tically to a child’s need for stability, the law should recognize the 
existence of a broader range of both children who need substitute par- 
ents and adults who are willing to offer a child a permanent home. 


This part of the legislation would cover the two major routes to per- 
-manence for children who cannot be raised by their biological par- 
ents: adoption and foster guardianship. The adoption portion would 
‘essentially encompass the provisions presently contained in Part Ill 
of The Child Welfare Act pertaining to public (Le., CAS) adoptions. 
Specifically, proposals are made for those areas not addressed by 

the 1978 amendments to the Act. It should be noted that private adop- 
tion is discussed separately at the end of the adoption section of this 


chapter. 


The legislation would also introduce the concept of foster guardian- 
ship as ah alternative to adoption for certain children who require 
substitute families. The notion of vesting guardianship in long-term 
foster parents originated in the United States in response to those 
serious shortcomings in their child protection system that made it 
extremely difficult to terminate parental rights. Though Ontario does 
not have the same legal obstacles to freeing a child for adoption, 
foster guardianship is still a realistic and attractive alternative to 
adoption under the circumstances described later. 


A. Adoption 


The last decade has witnessed several trends that suggest current 
adoption legislation may not be able to meet the needs of many chil- 
dren seeking permanence. With the rapid increase in the number of 
children remaining with their unmarried mothers, adoption agencies 
no longer have infants for couples in search of a child. The majority 
of children available for adoption now emerge from the child protec- 
tion stream. As a result, there is now a wider range of children asking 
for the stability and permanence adoption traditionally afforded - 
children well out of infancy bringing with them knowledge of their 
origins, memories of their past, and often an existing relationship 
with members of their biological families. In addition, many children 
looking for adoptive homes are considered ‘“hard-to-place”’ because 
they are handicapped, emotionally disturbed, or members of a sibling 
group that should not be separated. 
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In general, the changes introduced would be minor, since adoption is 
another area where the law should be kept to a minimum. The real 
effort to ensure the success of an adoption placement goes on largely 
outside the court room and does not require extensive legal provisions. 
For example, the agency’s role in matching the child and adoptive 
parents calls for sensitivity and knowledge on the part of workers, 
rather than detailed legal directives. Another example is the creation 
of the subsidized adoption program which has been, and will continue 
to be, an effective response to the needs of hard-to-place children. The 
role of legislation here is merely to grant the Minister the legal 
authority to approve payments. 


Under present legislation, there are two ways for a child to be freed 
for adoption: after the termination of parental rights in a child protec- 
tion proceeding or with the consent of the parents. These routes will 
continue to exist and specific aspects of the adoption process will be 
clarified. As in other areas of this paper, the focus of this section is on 
key elements in the decision-making process, such as the validity of 
consents and the criteria for making an adoption order. Although the 
proposed changes are not dramatic, they would contribute to greater 
legislative clarity and responsiveness in meeting the needs of 
children. 


Criteria for making an adoption order 


Present adoption legislation requires the court to satisfy itself that 
adoption is in the child’s “best interests’. However, the criteria listed 
in The Child Welfare Act are broad and general and do not necessar- 
ily address themselves to the considerations specific to adoption. 
Furthermore, as stated later, the best interests factors invite a compar- 
ison between the child’s future in an adoptive home and his biological 
family’s ability to care for him (e.g., by considering the merits of a 
proposed plan in contrast with the merits of returning the child to his 
parents). Such a comparison is irrelevant and counter-productive since 
the parents have already either consented to the child’s adoption or 
had their rights terminated, thus freeing the child for adoption. In 
order to focus the determination of an adoption application on the 
best interests of the child, it is necessary to narrow the existing 
criteria to those most relevant to the adoption process. A limited best 
interests test could be derived from the present list of criteria. 


We are recommending that in order to determine that the adoption 
is in the best interests of the child, the court must conclude that: 


- the physical and emotional well-being of the child will be promoted; 
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- the prospective adoptive parents have demonstrated an understand- 
ing and appreciation of their role as parents of a child not born to 
them. 


Another important consideration should be whether the child wishes 
to be adopted. At present, the consent of children seven years of age 
and over is required for adoption. It can, however, be dispensed with if 
the court is satisfied that the child’s consent “would not be approp- 
riate’. Rather than having a “requirement” which can be so easily 
and subjectively dispensed with, we are recommending that the 
consent of the child twelve years and over be required for an adoption 
order and that the views of the child under twelve, if ascertainable, be 
taken into consideration. Children under twelve should, as a matter of 
agency policy, participate in the adoption decision. Accordingly, there 
would be no provisions for dispensing with the older child’s consent, 
although children under twelve could be adopted without their con- 
sent. It should be noted that, in practice, children over five are rarely 
placed in adoptive homes against their will, since experience has 
shown that such placements are likely not to succeed if the child 
resists. 


It has been pointed out that there are situations that may justify dis- 
pensing with the older child’s consent. For example, a child placed 
with a family in infancy or early childhood may not know that the 
people caring for him are not his biological parents. If they later wish 
to adopt the child, they may not want to upset him by asking him to 
consent to the adoption and thereby divulging that they are not his 
parents. It could be argued that requiring the child’s consent in such 
situations would be emotionally injurious to the child and that his 
consent should, therefore, be dispensed with. An alternative to the 
above proposal would be to provide for dispensing with the child’s 
consent if it could be shown that being asked to consent would be 
emotionally injurious to the child. However, the concept of emotional 
injury is subjective and, therefore, may be open to abuse. It may not 
be possible to ascertain whether being asked to consent would, in fact, 
be emotionally injurious to the child without at least talking to him; 
yet this would not be desirable under the circumstances described 
above. It might be better for the prospective adoptive parents to delay 
their application and spend time preparing the child for the prospect 
of adoption. However, if there were provisions for dispensing with the 
child’s consent based on the likelihood of emotional injury, they 
should be restrictive and should incorporate safeguards for the child 
(e.g., an advocate who would investigate the matter from the child’s 
perspective). Even though we have not recommended that there be 
provisions for dispensing with the child’s consent, we realize there are 
arguments in favour of this approach and would thus welcome 
readers’ suggestions and comments. 
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A final issue relates to the foster parents’ opportunity to adopt the 
child for whom they have been caring. At present, foster parents are 
generally informed that an adoptive home is being sought and are 
invited to apply to adopt the child. It is worth noting, however, that 
some jurisdictions either by legislation or policy, give preference to 
foster parents to adopt a child who has been in their care for a certain 
period. Such an approach serves two purposes: it promotes continuity 
for the child and it acknowledges that foster parents should have cer- 
tain rights vis-a-vis the child in their care. In view of these considera- 
tions, we are recommending that where the child has been in the 
foster parents’ care for a continuous period of six months or more, it 
be presumed to be in the child’s best interests for foster parents to be 
given preference in adopting the child. This means that, at the very 
least, a home study would have to be conducted and the foster par- 
ents’ application would have to be considered. 


Since the legislation would merely be stating a presumption in favour 
of the foster parents, their application to adopt could be turned down 
by the agency on the same basis as that of other adoptive applicants. 
To ensure that foster parents are, in fact, given preference, we are 
recommending that the foster parents be allowed to appeal to the 
Director of Child Welfare the decision to reject their application to 
adopt. We recognize that this goes beyond the rights now granted to 
other adoptive applicants. However, this additional procedural right 
merely recognizes that the foster parents occupy a special place in the 
life of the child, one not shared by other prospective adoptive parents. 
Even now, the legislation grants certain rights to foster parents, such 
as the right to notice and legal standing in child protection proceed- 
ings. Finally, to ensure that the foster parents are made aware of an 
intended adoptive placement, we are recommending that the 
agency be required to give the foster parents who have been caring for 
a child for a continuous period of six months or more notice that an 
adoptive home is being sought. 


Single, separated, divorced or widowed applicants 


At present, persons who are single, separated, divorced or widowed 
cannot become adoptive parents unless the court is satisfied that there 
are ‘‘special circumstances” justifying the adoption order. It is impor- 
tant to recognize that Ontario’s adoption law originated at a time 
when single parenthood was considered an unusual and unacceptable 
style of life. The lawful marriage of two adults was presumed to be a 
key to stability for a child introduced into a family either by birth or 
by adoption. However, it can be argued that many children growing 
up in single-parent families fare as well as those from two-parent 
families. 
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Although the two-parent family will probably continue to be the 
optimal placement for most children, careful consideration should be 
given to the best interests of the child whose adoption is at issue. 
Therefore, in order to increase the flexibility and responsiveness of the 
adoption system, one option would be to base the choice of adoptive 
parent on the needs of the particular child and to eliminate the statu- 
tory discrimination that exists against certain applicants. In other 
words, applicants who are single, separated, divorced or widowed 
should not have to prove the existence of special circumstances in 
order to be considered prospective adoptive parents. 


Another option would be to define in law the circumstances that 
would allow single, separated, divorced or widowed applicants to 
adopt. In this way, subjectivity would be reduced, and the preference 
for two-parent families maintained. Even though single parenthood is 
becoming more common and accepted, it can be argued that most 
people prefer to see children grow up in two-parent families. Thus, the 
legislation should perhaps reflect this view by retaining, but clearly 
defining, the ‘special circumstances” requirement. For example, the 
criteria could include the following: the unavailability of a suitable 
two-parent family or the existence of a close relationship with the 
applicant. However, in view of both our desire to promote the flexibil- 
ity and responsiveness of the adoption system and the proposed 
amendments to the Human Rights Code, which include marital status 
as a prohibited ground for discrimination, we are recommending 
that single, separated, divorced or widowed persons be permitted to 
adopt a child, without the necessity of showing special circumstances. 


Another issue relates to the eligibility of common law couples to adopt 
a child jointly. Under present child welfare legislation, common-law 
couples can apply to adopt only as single people. The Family Law 
Reform Act, however, grants legal recognition to common-law unions 
of five years or more (e.g., with respect to support). Since adoption 
legislation should probably coincide with other legislative trends, we 
are recommending that partners in a common law union of five 
years or more be permitted to apply jointly to adopt a child. 


Ensuring a valid consent 

ea ed Pc cae ee eee ee een nua crs 
Although the consent route generally contributes to a smoothly run- 
ning adoption process, particularly for infants, a number of place- 
ments have been seriously threatened in the past couple of years 
because the signed consent turned out to be no guarantee that the 
parent either understood its implications or acted voluntarily. It is 
crucial to the security of the child’s adoption placement that the bio- 
logical parent realize the finality of the adoption process. A change of 
heart after the child is in his adoptive home jeopardizes the chances 
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for attachment to the adoptive applicants and may throw the child 
and adoptive parents into an emotional and legal limbo for months, 
and sometimes years, while the competing adults’ interests are recon- 
ciled. Although much has already been done under present legislation 
to ensure that a parent surrenders a child for adoption voluntarily 
and with full awareness of the implications, a further step should be 
taken to reflect the present practice of most agencies. 


We are recommending that the agency be required to inform the 
parent(s) of their opportunity to receive counselling and independent 
legal advice prior to surrendering a child for adoption. Although this 
generally occurs at present, such a requirement does not exist in the 
legislation. 


Another option would be to require the parent to receive counselling 
and independent legal advice prior to signing a consent form. Unfor- 
tunately, while this approach would help to ensure that the require- 
ments for a valid consent had been met, it would also result in need- 
less intrusion and expense for parents who were, in fact, acting in an 
informed and voluntary manner. It would be less paternalistic to 
require the agency to inform the parents of the opportunity to receive 
counselling and legal advice and to allow the parents to decide for 
themselves whether to take advantage of the opportunity. It should 
probably be assumed that the parents are in the best position to know 
whether they need further assistance. Presumably, ambivalent or ill- 
informed parents would welcome the chance to receive counselling or 
legal advice. It should be noted that, for young persons under the age 
of eighteen, the Official Guardian would, as now, have to confirm in 
writing that the person understands the implications of giving 
consent. 


Finally, since we have proposed that the older child’s consent be 
required, we are also recommending that the child twelve and over 
be required to receive independent counselling and legal advice prior 
to consenting to adoption. 


Dispensing with parental consent 


As mentioned, children may now be placed for adoption with the con- 


sent of their parents. However, the legislation also allows the court to 
dispense with parental consent to adoption if the judge is satisfied 
“that it is in the best interests of the child that the requirement be 
dispensed with”. Unfortunately, The Child Welfare Act does not define 
those circumstances in which a “‘best interests” determination should 
be invoked to supercede the rights of the biological parents. Because 
of the finality of the adoption order, judges are reluctant to apply the 
“best interests” test without also considering the right of the parent(s) 
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to withhold consent. As a result, the decision to dispense with consent 
is generally made on the basis of a variety of sometimes conflicting 
factors, including the desire of the parent whose consent is at issue to 
participate in the child’s growth and development. 


It has already been proposed that the present “‘best interests” criteria 
be limited to a set of considerations specific to adoption. However, 
even a restricted best interests test may not adequately structure Judi- 
cial discretion to dispense with consent. Several jurisdictions have 
thus introduced additional considerations, such as the length of time 
the biological parent has been out of the child’s life and the “‘reasona- 
bleness” of the parent’s refusal to consent. While there is some merit 
in the first criterion, the second is fraught with difficulties, since what 
is “reasonable” is open to varying judicial interpretations. 


We are recommending that parental consent to adoption be 
dispensed with only if the person demonstrates an intent to forego his 
parental or custodial rights or obligations, and that the following be 
presumed to constitute evidence of such an intent: 


_ a failure to communicate with or visit the child or the child’s custo- 
dian for a period of one year; or 


_ in the case of a newborn, a failure to communicate with or visit the 
child’s mother for a period of six months, either immediately before 
or after the child’s birth. 


Since the evidence for intent to forego parental rights would be merely 
presumptive, the parent could argue that he had unsuccessfully 
attempted to communicate with the child or explain why communica- 
tion had not been possible. In any event, the person would receive 
notice of the court’s intention to dispense with his consent and could, 
if he wished, attempt to rebut the presumption. 


Post-adoptive access 


lachlan AB it eile Dh 3h Aeneas EES A ae meee 
Under present adoption legislation, the biological family has no right 
of access once the child is adopted, even if an access order existed 
prior to adoption. Since an agency may not place a child in an adop- 
tive home while an access order is in effect, any outstanding order 
has to be terminated prior to an adoptive placement. Whether to grant 
access after adoption has become a controversial issue in adoption 
literature. Those in favour argue that a child’s sense of attachment to 
his past may be as important as the feeling of permanence that comes 
with adoption. Furthermore, many children today, because of their age 
at adoption, enter the adoptive relationship with close emotional ties 
to members of their biological families. Particularly in situations 
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where contact between the child and his family has, prior to adoption, 
been legally sanctioned (through the granting of an access order), it is 
argued, that post-adoptive access appears to offer a reasonable way 
for the relationship to continue. 


On the other side, it is pointed out that post-adoptive access may jeo- 
pardize the stability of the adoptive relationship. Continued contact 
with the biological family could be disruptive to the child and threat- 
ening to the adoptive parents. It is also argued that, in situations 
where the adoptive parents are amenable to continued contact 
between the child and members of his biological family, a court order 
granting access would not be required, since an informal arrangement 
could be worked out. In contrast, it is hkely that an access order with- 
out the adoptive parents’ consent would result in stress and disruption 
and may, in fact, endanger the adoptive relationship. 


We are recommending that the legislation not permit the court to 
grant members of the biological family access to the child after adop- 
tion. However, as already mentioned, post-adoptive access would still 
be a possibility if the child and the biological family, as well as the 
adoptive parents, agreed to it. It is felt that a court order would be 
unnecessary in those situations where everyone agreed, and poten- 
tially disruptive and threatening in situations where there was dis- 
agreement. Furthermore, with the introduction of clearer criteria for 
finding a child to be in need of protection and the expansion of paren- 
tal opportunities for seeking post-court reviews, the rights of the bio- 
logical parents would probably be adequately protected. Finally, as 
discussed later, access would be allowed under the foster guardianship 
provisions. 


A situation that warrants special mention is that of step-parent adop- 
tions. At present, a biological parent who has consented to his child’s 
adoption by an ex-spouse’s new husband or wife has no right of 
access after the adoption order has been made. Understandably, a 
parent may be reluctant to consent to the adoption in the first place. 
In some ways, this situation is more like a custody or access dispute 
in divorce proceedings than an adoption matter. Nevertheless, the 
above recommendation, if accepted, would still apply. Even though the 
Family Law Reform Act permits ‘any person” to apply for an order 
allowing access to a child, the Ontario Court of Appeal recently ruled 
that biological parents may not seek access to their adopted children. 
| It was argued that the adoption order creates a “new family unit” 

| that should be protected from interference. This precedent-setting 

| judgement would, of course, make it impossible for any biological par- 
ent to seek legal access to his adopted child, including children 

_ adopted by step-parents. 
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It should be noted that a number of commentators have begun to 
question the appropriateness and desirability of step-parent adoptions. 
They argue that adoption by a step-parent cuts a child off, not only 
from his biological parent, but from an entire half of his family, there- 
fore wiping out kinship links with brothers, cousins and grand- 
parents. Some form of custody or guardianship by the step-parent is 
proposed as a preferable way of ensuring security and continuity for 
the child. A 1972 British report recommended that rights, short of 
adoption, be conferred on a step-parent but that ties with the biological 
parent not be extinguished. 


Even though we have recommended that adoption legislation not pro- 
vide for post-adoptive access, we recognize there are strong arguments 
on both sides. We would especially welcome your comments on this 
issue and on the question of whether step-parents should assume 
custody or guardianship, rather than parental rights through an 
adoption order. 


The effect of an adoption order 


Under present legislation, a child becomes the child of the adoptive 
parents on the date of the adoption order. This is to ensure that the 
child acquires the legal rights of a n.turally born child and that the 
prior legal relationship with the biological parents ends. Unfortu- 
nately, the present “as-if-born-to” phraseology may take on greater 
psychological and social implications than intended, especially for 
older children who enter adoptive relationships with memories of their 
past lives. 


We are recommending that the ‘“as-if-born-to” concept be replaced 
by a statement of the legal relationship between the adoptive parents 
and child, specifying that the adoptive parents have the rights and 
responsibilities of biological parents. 


Also, we are recommending that the parents be informed of their 
right to know whether their child has been adopted. 


Status to give consent 


The present legislation 1s confusing in the way it identifies those per- 
sons whose consents are required for a child’s adoption (see s. 69 (1) of 
The Child Welfare Act). We are recommending that the definition of 
“yarent” be repealed and replaced by the following list of persons 
whose consents would be required: 
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- the biological mother of the child; and 


- the biological father of the child; and 


- any person who was residing with the child and the child’s custo- 
dial parent at the time the child was released for adoption and who 
demonstrated a settled intention to treat the child as a child of the 
person’s family; 


- the spouse of the adoptive applicant, if the prospective adopters 
were not making application jointly. 


Circumstances requiring a formal hearing 


Present adoption legislation requires that an adoption application be 
“heard” but is unclear as to whether a formal hearing must be held. 
Since, in almost all instances, the application is unopposed, many 
judges review the documentation in their chambers and reserve for- 
mal hearings for contested or otherwise problematic situations. To 
encourage consistency, the legislation should probably specify the 
circumstances under which a hearing must be held. We are recom- 
mending that the court be permitted to determine an adoption appli- 
cation on the basis of review of written documentation placed before 
it, but that a formal hearing be required in the following 
circumstances: 


_- if the application were opposed; 
- if issues were raised regarding consents; 


_- if, in the court’s opinion, the child should be heard on the issue of 
: capacity to appreciate the nature of the application; 


- if the parties wished a formal hearing; 


- in any other situation the court felt it required a formal hearing. 


Private adoptions 


At present, children may be placed in adoptive homes either by a 
children’s aid society or by a private organization or individual 

- licensed by the Director of Child Welfare to perform this function. 

_ Through the licensing agreement and the home study requirement, 
| the government seeks to exercise control over the process to ensure 
_ that the child is protected. However, since private adoption was 
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developed to circumvent the publicly supported adoption system, it is 
sometimes criticized for being a service primarily for prospective 
applicants in search of an infant. Some critics argue that private 
adoption does not provide adequate safeguards for the child and the 
relinquishing parents. 


Despite previous legislative attempts to regulate private adoptions, 
several issues remain, such as the problems of enforcing existing 
regulations and the inadequacy of protections for the biological par- 
ents. Even though further policy work in the area of private adoptions 
is now being undertaken by the Ministry, it would be useful to address 
some of the issues in a legislative context. 


At present, a child may not be privately placed with a family for the 
purpose of adoption until a home study has been conducted and a 
licence issued. However, biological parents who have made no 
arrangements for adoption do at times place the infant without a 
home study. Later, by the time a licence and a home study are 
requested, bonding may already have occurred between the child and 
the people caring for him. As a result, the recommendation to reject 
the adoptive parents is made only in cases of severe neglect even 
though, under different circumstances, the applicants may not have 
been accepted. The practice of placing a child prior to the 

application for a licence makes a travesty of existing licensing provi- 
sions and results in adoptive parents being chosen by default, rather 
than by design. One way of controlling this practice would be to make 
the rejection of a licence a ground for apprehending the child under 
the child protection provisions. However, as argued earlier, there are 
good reasons for narrowing the grounds for involuntary intervention. 
Furthermore, it is virtually impossible to distinguish between infor- 
mal, private foster care arrangements and other parent-initiated 
placements that may later result in an application for adoption. While 
recognizing the right of parents to place their child, the Ministry has 
a responsibility to ensure that the child’s best interests are promoted 
by an adoptive placement. We realize that this is a difficult issue that 
may not be easily resolved by legislative means and we would particu- 
larly welcome readers’ comments and suggestions. 


The inadequacy of legal safeguards for the relinquishing parents is 
another concern frequently raised in connection with private adop- 
tions. For example, the licencee is not now required to ensure that bio- 
logical parents are informed of their legal position or are provided 
with support and guidance in considering alternatives to relinquish- 
ing the child for adoption. We have already recommended that child 
and family service agencies be required to tell parents they may 
receive counselling and legal advice. Likewise, we are recommend- 
ing that licencees be required to inform the parent(s) of the oppor- 
tunity to receive independent counselling and legal advice prior to 
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consenting to their child’s adoption. Since many mothers make that 
decision while still in the hospital, an added protection would be to 
encourage doctors to refer the woman to the hospital’s social work 
department if she has not already sought independent advice. 


As noted earlier, if the relinquishing parents are under eighteen years 
of age, the Official Guardian must be satisfied that their consent is 
informed. For this contact to be a meaningful safeguard for the bio- 
logical parents and the child, it should occur before the child is actu- 
ally placed in the adoptive home. Therefore, we are recommending 
that the legislation specify that the Official Guardian’s involvement 
must take place prior to the adoption placement. 


Earlier, it was recommended that biological parents be allowed to find 
out whether their child had been adopted. For parents placing their 
child via the private adoption route, this right is even more important 
since they are the legal guardians until the child has been adopted. At 
present, the biological parents are not required to be told whether the 
application for a licence has been accepted and whether their child 
has, in fact, been placed with a particular family. Since the parents’ 
original consent may have been contingent upon the knowledge that 
their child would be placed with a specific family, we are recom- 
mending that all reasonable efforts be made to inform the biological 
parents that the application for a licence had been rejected. 


A final issue relates to the adoptive parents’ right of access to the 
child’s social and medical history. At present, the licencee has control 
over such information but is not required to make it known, either to 
the person conducting the home study or to the prospective adoptive 
parents. It could be argued that knowledge of a child’s social and 
medical history would be useful in assessing adoptive applicants for a 
particular child. Furthermore, prospective parents should probably 
have a right to information relevant to the decision as to whether 
they could accept and care for the child (e.g., genetic information). 
Therefore, we are recommending that licencees be required to grant 
the home study person, the adoptive applicants, and the person 
supervising the adoption, access to the child’s social and medical 
history. 


In conclusion, it should be noted that several Canadian provinces (e.g., 
Newfoundland and Quebec) have banned private adoptions, while 
another (e.g., New Brunswick) has outlawed third party involvement. 
In view of the problems discussed above and the fact that private 
adoption tends to be seen by the public as a service for the elite, aboli- 
tion is an option that might be considered. One variation would be to 
continue to allow private adoption agencies, but not to grant licences 
to private individuals. The potential for abuse appears to be greater 
for individual licencees who handle adoption as a “sideline” than for 
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agencies licenced exclusively to carry out this function. Another 
option would be to allow the parents to place their child, but to pro- 
hibit third-party involvement in adoption. The Ministry could be 
responsible for conducting a home study and approving the place- 
ment. It can be argued that abolition of private adoption would result 
in “black market” transactions. As long as the practice of private 
adoption is legal, it can be regulated to protect the interests of the 
child. On the other hand, if it were legally outlawed the practice 
would, to some extent, still continue albeit without the present legal 
controls. We would welcome readers’ reactions to this issue. 


Custom adoptions 


Another way to recognize the cultural uniqueness of native people 
would be to legally sanction custom adoptions. The extent to which 
this practice exists among Ontario Indians is unknown, as are the 
exact requirements under the customary laws of the different Indian 
nations of Ontario. One argument is that it is important for provincial 
legislation to provide a means of recognizing custom adoptions, but 
another is that, although the legislative recognition of custom adop- 
tions may be an issue in some parts of Canada, it is not an issue for 
Ontario Indians. 


We are recommending that the possibility of sanctioning custom 
adoptions be given serious consideration and receive further investi- 
gation. A discussion of the various legal and administrative means of 
validating or sanctioning custom adoptions is beyond the scope of 
this paper. However, we welcome readers’ comments and suggestions 
regarding the desirability of granting legal recognition to custom 
adoptions. 


B. Foster guardianship 


The proposals in this part of the paper assume there are children for 
whom permanent guardianship vested in long-term foster parents 
may be a more realistic option than adoption. Let us take, for exam- 
ple, the case of the older child who has lived with one foster family 
continuously for several years, but continues to have strong emotional 
ties to his biological parents and past life. The fact that such a child 
may not want to be adopted does not negate his need for permanence 
and stability. There may also be children whose relationship with fos- | 
ter parents is of such length and quality that they should not be 
removed from the home even if they are eligible for adoption. The 
phrase “psychological parents” is sometimes used to refer to the sta- 
tus such foster parents have in the eyes of the foster child. The foster | 
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parents should be allowed and encouraged to apply to adopt the child. 
If they choose not to, but wish to become the child’s guardians, it may 
sometimes be better to permit the child to remain where he is, rather 
than moving him to an adoptive home. For children who may already 
find it difficult to form close relationships, another disruption can be 
damaging and stressful. 


From the perspective of the agency and the foster parents, it would 
be desirable to formalize in law an already existing relationship by 
allowing the foster parents to apply for guardianship of the child. 
This Ministry’s recently released foster care standards recognize the 
need to shield long-term foster care homes from unnecessary agency 
intervention. Even now, agencies are reluctant to disrupt stable foster 
care arrangements, especially if there is little likelihood that an adop- 
tive family can be found for a child. The creation of a foster guard- 
ianship status would provide agencies with an additional option for 
the permanent placement of a child. For the foster parents, foster 
guardianship would offer security because the child could not be 
removed from the home, as well as offering the right to assume 
greater parental responsibilities. Therefore, we are recommending 
that foster guardianship be created as a legal status. 


Criteria for granting foster guardianship 


Foster guardianship may be viewed, either as an alternative to adop- 
tion for certain children, or a way of ensuring the security and stabil- 
ity of a foster relationship. Either way, it involves a change in legal 
status and responsibilities. Thus, the legislation should specify the 
circumstances under which foster guardianship would be considered, 
as well as the consequences for the child, the foster parents, the 
agency and, where applicable, the biological parents. Clearly, it 
should be considered only for certain children, namely those already 
in foster care for whom reunion with their biological families is not 
possible. 


We are recommending that foster guardianship be granted only 
under the following circumstances: 


- if the child were subject to long-term guardianship (i.e., Crown 
wardship) at the time of the application for foster guardianship; 


- if the child had been in the foster parents’ care for a continuous 
period of at least two years; 
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- if the foster parents had demonstrated an understanding and 
appreciation of their role as foster guardians; 


_ if the foster parents and the child twelve years of age and over gave 
consent. 


Foster guardianship has been described as a “third best” option since 
children should, ideally, either be returned to their biological families 
or, where this is not possible, placed in adoptive homes. It is argued 
that it may be unfair to deny a child, particularly a very young child, 
the opportunity to be adopted. On the other hand, as already men- 
tioned, continuity should be an important consideration in deciding 
where a child should live. There may be situations in which removal 
from the foster home would be so detrimental to the child that foster 
guardianship would be preferable to placement in a new adoptive 
home. However, one should probably question why foster parents 
would choose to apply for guardianship, rather than to adopt. With 
the availability of adoption subsidies, the loss of foster care payments 
should not be a consideration. In order to promote the child’s oppor- 
tunity to be adopted, we are recommending that adoption by the 
foster parents be presumed to be preferable to foster guardianship. 
The application for foster guardianship would have to include the rea- 
sons why adoption is not being considered. One anticipated reason is 
the older child’s unwillingness to be adopted because of his ties to his 
biological family. 


Finally, we have recommended that a child must be in a foster fami- 
ly’s care for at least two years before foster guardianship can be con- 

‘ sidered. However, we realize that this time period must, by definition, 
be arbitrary and we would welcome further suggestions. One possibil- 
ity would be to establish a shorter time period (e.g., one year) for chil- 
dren under six to conform with a child’s relative sense of time. For a 
young child, a year may be long enough for the foster parents to have 
become his “psychological parents”. 


An alternative proposal would be to allow foster guardianship only 
for children over a certain age (e.g., eight or ten) who do not wish to 
be adopted. Some people have argued that foster guardianship should 
not be an alternative to adoption merely because the foster parents do 
not want to adopt the child. It is felt that, if the foster parents were 
fully committed to him, they would want to adopt the child. Ob- 
viously, the situation would be different if the child chose not to be 
adopted but wished to remain with the foster parents in a guardian- 
ship arrangement. On the other hand, from the perspective of the 
child’s need for continuity and the foster parents’ desire to be free 
from agency supervision, it may be preferable to promote permanence 
by granting foster guardianship rather than moving the child to an 
adoptive home. Since we have already recommended adoption by the 


154 


Adoption and foster guardianship 


foster parents be presumed to be preferable, the onus would be on the 
foster parents to convince the court that they should become foster 
guardians. Although we have recommended foster guardianship be 
available to a wider range of children, we are interested in readers’ 
reactions to the above alternative proposal. 


Application for foster guardianship 


Since foster guardianship would be a legal status and not merely an 
informal agreement between the agency and the foster parents, a 
legal procedure would need to be established whereby foster guardian- 
ship could be granted. We are recommending that the foster parents 
be allowed to file with the court their application for foster guardian- 
ship and that the court be allowed to make a guardianship order 
without a hearing, by simply reviewing the documentation. However, 
we are recommending that a hearing be required if any of the con- 
ditions warranting an adoption hearing exist (e.g., if the application 
is opposed). 


Since only Crown wards would be eligible for foster guardianship, 
parental rights (except, possibly, access) would already have been 
terminated prior to the guardianship application. However, several 
questions remain regarding the biological parents’ right to notice of 
the application and to post-guardianship access. We are recom- 
mending that, where the biological parents had access prior to the 
application for guardianship, they be required to receive notice of the 
application. This would include situations where there was an out- 
standing access order or where the parents were regularly visiting the 
child without an access order. Such a provision would be consistent 
with the proposed foster care standards promoting parental visits and 
other forms of involvement. The agency would, of course, also receive 
notice of the application. 


Unlike adoption, foster guardianship does not provide a child with a 
“new” family. Rather, it protects an already existing stable relation- 
ship from agency and parental interference and the possibility of dis- 
ruption, thereby ensuring continuity for the child. Therefore, unless it 
were clearly not in the child’s best interests it would seem reasonable 
to allow the biological parents and other persons with whom there 
has been a pre-existing relationship of some length (e.g., grand- 

_ parents) to continue to have contact with the child. We are recom- 

| mending that any person twelve years of age and over who has a 

_ prior existing relationship with the child may apply for post- 

_ guardianship access at any point after the guardianship application. 
Of course, the child himself could also apply. The court would base its 
_ decision on whether access would be in the child’s best interests and 

- would presume that access should be ordered if a child twelve and 
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over objects to termination of contact. Since the purpose of an access 
order is to maintain the child’s existing relationships, it is likely that 
family members, such as aunts, uncles, cousins, would be granted 
access. 


The consequences of foster guardianship 


If foster guardianship is to result in a change in legal status, certain 
expectations need to be established in law. We are recommending 
that foster guardianship entail the following: 


_ the assumption of full guardianship rights by the foster parents 
(e.g., physical and legal custody of the child, right to consent to 
medical treatment, etc.); 


_- freedom from agency supervision, subject to child protection laws; 
~ a continuation of financial support. 


There may be some debate as to whether the long-term guardianship 
(i.e., Crown wardship) of the child should continue. If the child stayed 
a Crown ward after the assumption of guardianship by the foster par- 
ents, Crown ward reviews would presumably continue to be required. 
This means that the biological parents and the agency could, as now, 
request a review of the child’s status. On the other hand, it could be 
argued that Crown wardship status is unnecessarily stigmatizing for 
children who have legal guardians. Furthermore, both the child and 
the agency would be placed in an anomalous position if the child con- 
tinued to be a Crown ward even though the foster parents had full 
guardianship. We are recommending that long-term guardianship 
not continue after the granting of foster guardianship. Also, we are 
recommending that there be no possibility for reviews of the child’s 
status, but that the biological parents be permitted to ask for a review 
of the decision regarding access. 


A final issue relates to the involvement of the agency. Since financial 
support would continue, some metnod of accountability to the agency 
would probably be required. One possibility would be to adopt the 
method used for adoption subsidies and expect the agency to conduct 
periodic reviews to determine whether there has been a change in the 
foster guardians’ financial circumstances or, alternatively, merely to 
ascertain whether the child is still living with the family. However, 
beyond the limited expectation of financial reviews, the agency would 
only be involved with the family on a voluntary basis, if both the 
family and the agency agreed. 
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Introduction 


While recommendations concerning child and family records were 
being developed for the Children’s Act, two important and relevant 
documents were released: the Krever Report on health information 
and the Williams Report on public access to government - held 
records and personal privacy. As references to these reports within 
this chapter make clear, the ground covered by the two reports and 
the proposed jurisdiction for their recommendations do not correspond 
exactly with the area of jurisdiction recommended in these pages for 
children’s services legislation. However, despite the somewhat differ- 
ent focuses that each of the reports and our recommendations have, 
and despite the likelihood that the three will not result in legislation 
at the same moment, it is our assumption that implementation prob- 
lems will be solved easily and, in preparing these proposals it has 
been our aim to achieve consistency with the Reports. Of course, the 
legislation resulting from our proposals will have to be consistent 
with the government’s more general freedom of information legisla- 
tion being developed in response to the Williams Report. It should also 
be mentioned that, in preparing these proposals, we have relied on the 
Ministry’s earlier Case Information Disclosure paper and the analysis 
of the feedback received in response to that paper. 


The proposed Act differs from Ontario’s current children’s legislation 
in the increased attention it gives to some of the key transition points 
in the course of a child’s service or treatment. The goal is to improve 
decision-making where the rights of children and families will be 
affected, and to ensure that all affected parties have the opportunity 
to be heard when the decisions are being made. Little will appear by 
way of detailed instructions for the day-to-day provision of service or 
management of facilities. 


By the same token, the legislation will not contain instructions on 
record-keeping by service agencies; but we do have detailed proposals 
governing the use and handling of records as children’s and parents’ 
rights are affected - in particular, their right to privacy, and their 
right to know the contents of the record. A right of access to records 
without a court order is already known in children’s services. One 
example is the right under special needs agreements. We see a right of 
access to the record as a necessary consequence of our proposals to let 
the parents and the child aged twelve and over participate in key 
decision-making. We see protection of privacy - protection from in- 
appropriate dissemination of information in a record - as the child’s 
and family’s right, and as something conducive to more effective 
treatment. Current legislation governing children’s services is more 
often than not silent on access and privacy rights. The practice 
among service-providers varies widely from agency to agency and is 
carried out with great uncertainty as to governing principles. 


158 


Records and confidentiality 


We propose detailed provisions that will clarify who does and who 
does not have a right of access to records, which disclosures an 
agency may make, and which it may not, without the consent of the 
child or parents. 


A. Scope 


In considering how broad the legislative provisions for access and 
confidentiality should be, the choice is, by and large, between limiting 
their application to Ministry-held records, or applying them to the 
whole range of agencies providing the services governed by the rest of 
the proposed children’s legislation, i.e., all Ministry-funded services. 
Since a child and parent may be receiving services or care governed 
by our proposed children’s legislation alternately or even simultane- 
ously from Ministry direct-run and from other funded agencies, and 
since one of our proposals govern the transfer of information from 
agency to agency when a child moves, the effect of our proposals 
would be paralyzed at every turn if they did not apply to all providers 
of children’s services. Therefore, we are recommending that these 
proposals govern the Ministry, and each service-providing agency or 
residence, whether Ministry-run or Ministry funded, in these propos- 
als, and inter-agency committees (“agency” is used to mean any of the 
above). We are recommending that these proposals govern any 
records in existence when the proposals come into effect. 


B. Record-Keeping policy 


The quality and type of information about a child or family put in a 
record will vary enormously from agency to agency. Except for certain 
minimal data collection requirements such as those contained in the 
regulations under The Children’s Residential Services Act, the law, in 
general, should not specify the type of information to be contained in 
agency records. This is appropriately left to the discretion of individ- 
ual agencies as they respond to a variety of clients and service situa- 
tions. However, it could be useful for the Act to contain some broad 
provisions to encourage record-keeping of high quality and consistent 
with the basic principles in the proposed declaration of principles. We 
are recommending that each agency develop a written record- 
keeping policy to include provisions that, to the greatest extent possi- 
ble, information shall be gathered from the subject himself; and that 
it will be the minimum needed to serve the purpose for which it is 
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gathered. It shall also contain a retention schedule. Parents and chil- 
dren with access rights would be told of the purpose for which infor- 
mation was being gathered; their access rights (Section E); their 
rights to designate information as unavailable to others (Section F) 
and to grant or withhold consent to disclosures (Section I). 


C. Definition of ‘“‘records”’ and of ‘“‘access”’ 


Some agencies will find the proposals concerning child and parent 
access correspond, more or less, to the practices they have already 
established, whereas for others, the proposals may entail changes to 
present practice. There are circumstances under which an agency 
might honestly feel it unwise to reveal certain parts of a record to a 
child or parent, and there are proposals that recognize the need in 
some circumstances to limit access to the records. Withholding access 
should be done only in accordance with the legislation, and not 
through unreviewable practices such as double record-keeping, within 
the agency. Both sets of records, where two are kept, would be subject 
to the access provisions in these proposals. Therefore, we are 
recommending that “record” means all information gathered or 
generated by an agency, whether through interviews or written forms, 
or incidental to provision of service or therapy to a child or family, or 
as part of reports or evaluations or program plans; and that “access” 
for child, parent and lawyer accessors means the right to view the 
record as it is kept, or to get a copy, or both, if the accessor desires. 
(There may be a need in some circumstances to require payment for 
the cost of producing the copy.) 


Dx; COMBMSS1ON ES ntieans ane einer nnn eE 
As noted earlier, the government is developing freedom of information 
legislation in response to the Williams Report on public access to 
government-held records. A major proposal in the Williams Report is 
that disputes concerning records be handled by a third party reviewer, 
called a Commissioner. It is quite possible that the review procedure 
for government programs included in the freedom of information leg- 
islation would be inappropriate for private agencies funded by the 
Ministry. Thus, rather than simply applying the review procedure for 
government programs to private agencies, it may be preferable to 
establish a separate kind of review. In that event, we are recom- 
mending that, for the purpose of record-keeping and confidentiality 
in relation to Ministry- funded agencies, a Commissioner be appointed 
to receive and deal with appeals by children, parents and lawyers 
from agencies’ decisions concerning access; complaints about alleged 
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errors not corrected; complaints about disclosures alleged to have been 
made by agencies to persons not specified in the legislation or to those 
beyond the scope permitted in the legislation. The Commissioner 
should have the power to order an agency to give or withhold access, 
to make or cease making disclosure, to alter its disclosure practices, 
and to remove, add or alter information in the record. It may be 
necessary to appoint one Commissioner for each of the four Ministry 
regions. 


EK. Access by children, parents and lawyers 


The Krever and Williams reports do not deal at any length with age 
as it relates to access rights. For children’s services legislation, age- 
related issues are central. In other areas of this paper and in the exist- 
ing legislation, children of twelve and sixteen are granted signifi- 
cantly greater rights. Children under twelve are, in general, not 
considered competent to make decisions or to initiate reviews. Chil- 
dren sixteen and over are considered to be free from involuntary child 
welfare intervention and to make decisions on their own. Children 
between the ages of twelve and sixteen are seen as gradually acquir- 
ing rights - in general, not yet able to make decisions on their own 
but entitled to have their views heard in third party reviews if they 
disagree with proposed decisions (e.g., regarding residential place- 
ment). In addition, an earlier proposal suggests that children twelve 
or older should be able to consent to counselling, but not to other 
forms of treatment or service. It seems reasonable to take the same 
general approach with respect to access to records. Fixing ages in the 
legislation may seem inappropriate and arbitrary to some. Not fixing 
the ages would simply encourage a continuation of inconsistent prac- 
tices and force each service-provider to make decisions that may 
appear arbitrary. We feel that agencies would be better served by leg- 
islation that sets specific ages, helping to determine when access to 
records should be granted. In Section G we propose grounds other 
than age for denying full access. 


Where we speak of a parent’s right of access or rights regarding con- 
sent issues, we include a legal guardian or an agency with 
guardianship. 


Besides children and parents, there may be others who should have 
access rights on behalf of children. Although there has been some 
work on the role of advocates for children, their status has not been 
defined enough to create an access right in that class of person. In 
some cases, however, an independent advocate does exist - a lawyer 
acting for a child. We are recommending that the following be 
given access to the child’s record, subject to the conditions proposed in 
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Section F: (1) The child aged twelve or older; (2) The parents of a child 
not yet sixteen; (3) A lawyer acting for the child. The accessors listed 
above should be given access to Ministry-held information, such as 
Tracking System (CAIS) information, that could help in locating 
records. We are also recommending that, notwithstanding the 
access rights proposed here, any accessor and the agency may agree 
to limited access or to a summary of the record; the agency, in that 
case, is entitled to a signed statement from the accessor saying that 
the limited access was accepted in lieu of complete access on that 
occasion. 


F. Child/parent/lawyer access: conditions 
and limitations 


For a variety of reasons, an agency may be reluctant to give a child 
or parent complete access to a file. Information about siblings and 
other relatives may appear in a record, as may the name of a third 
party who supplied information. An agency may find it hard to 
engage the services of an outside professional if the professional 
knows that an identified psychological assessment may be shown to 
the child. An agency may, in good faith, feel that a child, because of 
immaturity, emotional disturbance or developmental handicap, should 
not see the record. The agency may feel that letting the parent see 
what the child has said about the parent, or vice versa, might damage 
the parent-child relationship or make a reconciliation difficult. The 
fear that a parent will see the record could possibly inhibit a child 
from participating in or benefitting from certain treatment or therapy. 
A parent might hesitate to give useful information. An agency may 
also fear that access by a lawyer will serve as a back door through 
which a child might get access - a child not entitled to it because of 
age, or one from whom the agency would like to withhold some infor- 
mation. There are a number of ways to deal with this latter problem: 
the agency could withhold from the lawyer information it does not 
want the child to have. But, for example, if a child were seeking to 
initiate a review of temporary guardianship, an agency would be put 
in the position of being able to control the lawyer’s access to facts 
that may be important in the dispute. Another solution is to have the 
agency identify for the lawyer whatever information it does not want 
given to the child, and we prefer a solution along this line. 


We are recommending that an agency asked by a child or parent 
for access to a child’s record be allowed to withhold parts of the record 
on the grounds that full disclosure would be harmful to the child. The 
accessor could appeal the decision to the Commissioner and the onus 
would be on the agency to explain the perceived harm and to justify 
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the partial access. We are recommending that an agency asked by 
a child or parent for access be able to withhold names and informa- 
tion about third parties where revelation would violate the privacy of 
those third parties; the names of persons who have provided informa- 
tion about the child but who have provided no treatment and are un- 
affiliated with any service provider; and the contents of an assess- 
ment commissioned by the agency from an outside professional 
(though the name of the professional would be revealed). We are 
recommending that an agency asked by a child’s lawyer for access 
could require the lawyer to agree in writing not to reveal to the child 
parts of the record specified by the agency. The lawyer should be able 
to appeal this requirement to the Commissioner. We are recommend- 
ing that, when parents supply information to an agency, they could 
designate as unavailable to the child information which, though it 
might involve the child, would be sensitive for the parents or personal 
to them; the agency would have to abide by this designation; that an 
older child would be allowed to designate as unavailable to his or her 
parents information gathered from the child in individual or group 
therapy sessions not attended by the parents; the agency would have 
to abide by this designation. This does not mean the file containing 
the child’s record would have to be separated by designation but that 
the designations could simply be noted in the appropriate places in 
the record. 


G. Response time 


It is not easy to establish a time within which an agency must 
‘respond to an access request from a child, parent or lawyer suitable 
both for records held centrally by the Ministry and for those held by a 
small group home. One suggestion for government-held records is 30 
days, with the possibility of extending it to another 30. Ministries are 
large recordholders; but most children’s records are held by agencies 
whose size does not justify 30 or 60 days. Many stays in a residence, 
and the duration of many services, are shorter than 60 days. Since 
access to records is meant to support participation in decisions con- 
cerning moves and changes (among other things), a speedier response 
is necessary. In most cases there is no administrative need for 

30 days, and in many, a 30 day wait would be tantamount to denying 
access until after the need for it had passed. We are recommending 
that the agency be obligated to respond to an access request by a 
child, parent or lawyer as soon as possible, and in all events, within 
30 days. 
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H. Correction of errors 


Errors may creep into records. Errors such as an inflated age on 
which test scores are based, or incorrect information about involve- 
ment with the law clearly should not be allowed to stand if it is iden- 
tified and confirmed. Another question concerns past disclosures of 
information now found to be incorrect. There may be a large number 
of recipients of incorrect information over a long period of time. The 
errors may be trivial; many past recipients may have long since dis- 
carded the information. But the error may not be trivial and it may 
still be relied upon. We are recommending that, if a child or parent 
asks that an alleged error be corrected, the agency should either make 
the correction or, if it disagrees, note the dispute in the record. If it 
makes the correction, and if, in the agency’s opinion, the error was 
likely to lead another agency holding the incorrect information to 
actions, decisions or judgements that could be harmful to the child 
(for instance, an intelligence assessment based on an accidentally 
inflated age), the agency should inform the other agency or agencies 
of the error. 


I. Consents required for disclosures not 
provided for in the legislation 


A strong element in the Krever and Williams reports is the protection 
of individual privacy. Krever recommends, for example, that a patient, 
when transferring from one hospital to another, should be given an 
opportunity to veto the transfer of information from the hospital he is 
leaving to the one to which he is going. Krever balances privacy 
rights against convenience for health facilities and finds privacy 
interests paramount. So does Williams in balancing privacy against 
the public’s right to access to government-held documents. This paper 
too, has to consider where to strike the balance between the needs of 
service-providers and others, and privacy rights. We are recom- 
mending that, in general, disclosure of a record to third parties 
should not be permitted without the consent of a parent and/or child 
who is entitled to access to the record (see Section F, above). Excep- 
tions to this general rule would be: (1) if a child of any age has been 
found mentally incompetent in a written assessment by a licensed 
psychologist or physician; in such a case the agency should provide 
access to the subject’s record to his parents or, in the absence of the 
actual parents, to the nearest relation who in the opinion of the 
agency demonstrates a deep interest on the subject’s care; and (2) 
situations outlined in Section J. 
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J. Use or disclosures of information 
in child’s record allowed or required, 
without consent of child and parent 


In accordance with the goal of this paper to spell out those procedures 
that touch on the rights and fundamental interests of the parties 
affected by the provision of children’s services, it is proposed to list in 
the legislation those uses and disclosures an agency may or must 
make of the record without obtaining the child’s/parents’ consent. 
There are five broad categories: (1) use within the agency; (2) permit- 
ted disclosures to the next service or agency receiving the child; 

(3) permitted disclosures to help deal with an emergency; (4) permitted 
disclosures authorized under special guidelines and agreements; and 
(5) mandatory disclosures. 


1. It makes no sense to require consent for use of the record by the 
agency providing service or engaging in follow-up activity. The 
choices are for the legislation to remain silent on the topic; to provide 
broad authorization for use; or to provide detailed authority for the 
agency to deal with its own records; this authority though broad, 
would recognize the fact that, in large institutions at least, there 
would be employees who would have no reason to use the child’s 
record. We are recommending that an agency be allowed to dis- 
close, without any consents, the contents of a child’s record to its own 
employee who is providing service or care to a child; who is the agen- 
cy’s record keeper; or who is responsible for carrying out a review or a 
study involving the child’s information, accommodating legal requests 
for information in the records, carrying out follow-up activity or deal- 
ing with the record in accordance with retention schedules. 


2. Disclosures to the next agency receiving a child is a more difficult 
issue. Does an agency receiving a child have a right to the conven- 
ience of some “start-up” information or should the parent/child have 
the option of barring any such disclosure? We are recommending 
that an agency be allowed to disclose, without consent, information to 
the next agency taking the child, but only of a type and to an extent 
necessary to allow the receiving agency to carry on providing service. 
This may include information about special medical risks to which 
the child is subject, and information bearing on a child’s being a 
danger to self and others. The agency should also be able to disclose 
enough information to another agency or committee of agency repre- 
sentatives to enable it to decide whether its programs would meet the 
needs of the child. 
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3. Emergencies sometimes arise that can be better and more quickly 
dealt with if certain information is available. Should an agency be 
allowed to make disclosures to respond to an emergency? For whose 
ultimate benefit should the disclosure be allowed - the child’s? the 
public’s? the agency’s? Should the emergencies dealt with be of a 
medical nature only or on law-enforcement matters as well? Should an 
agency be allowed, or required, to disclose the information? What 
harm is to be prevented - danger to life, inconvenience to an agency 
or the police? The intention is not to create a duty in the agency to pro- 
tect the world at large from any danger a child in care might present. 
The question is whether to protect the agency from the claim that it 
violated the child’s privacy rights if it chooses to disclose information 
under this heading. We feel that, in order to protect the agency, there 
should be a permissive heading of consentless disclosure for serious 
emergencies. We are recommending that an agency be allowed to 
disclose without consent to the police or to a medical worker or insti- 
tution such information as the agency has reasonable grounds to 
believe could help prevent the subject or some other person from suf- 
fering serious bodily harm or danger. 


4. Independent of these recommendations, the Ministry is in the pro- 
cess of developing guidelines to govern access to records by 
researchers and auditors and to govern certain disclosures to adult 
corrections authorities. We propose to allow for these in the legisla- 
tion. Researchers cannot, as a practical matter, always rely on obtain- 
ing the subject’s permission, and requiring consents would make 
impossible the conduct of studies based on large random samplings. 
We are recommending that an agency, without consent, be allowed 
to disclose, to adult corrections authorities and to researchers, certain 
information in children’s records as permitted under Ministry guide- 
lines or agreements entered into by the Minister. 


5. We are recommending that the agency be required to give access 
to the child’s record to a Ministry employee performing a study, inves- 
tigation or review involving the child’s record; to the Commissioner; 
to a placement review body; to anyone authorized under other legisla- 
tion; and in response to a court order or a warrant. This would be sub- 
ject to the provisions of other legislation, such as Section 26a of the 
Mental Health Act, which contains special rules governing the disclo- 
sure of clinical records. 


K. Recording cases of access and disclosure 


It is part of a child’s and parents’ right to make his wishes known at 
critical decision-making points and to have the right to privacy. 
Necessary to both is having some idea of “who knows what” about 
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the child and parent. Therefore, we are recommending that every 
instance of access to the record, and every instance of disclosure, be 
logged in the record and become part of it, except for use of the record 
by the agency holding it while the agency is providing service to the 
child. 


L. Liability 


The Krever Report is strongly in favour of supporting its access and 
confidentiality provisions with sanctions and so are we. We borrow 
the dollar amount suggested by the Krever Report, not because there 
is any magic in that figure, but because we feel that the sanctions 
should be the same, whatever they may be, when more general health 
record legislation is developed. We are recommending that a child 
or parent whose record is, in whole or in part, disclosed contrary to 
any provision in this proposed Act, be entitled to sue for greater 
proven damages or $10,000; and that the following be offences: 


_ soliciting or making disclosures that are unlawful in the proposed 
Act; 


failure to comply with a Commissioner’s order; 


maintaining double files for the purpose of concealing the existence 
of records from children, parent, and lawyer accessors; 


not complying with designations made under the proposals in 
Section F. 
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The following summary of recommendations presents many of the 
recommendations in a shortened form, rather than repeating them 
exactly as they appear in the paper. Page numbers are included to 
make it easier to find the exact wording. Also, some relatively minor 
recommendations are not included in this summary. 


Summary of Recommendations 


Introduction 


1. The Act should be entitled The Children’s Act. (p. 9) 


1. Declaration of principles 


1. The Act should contain a declaration of those principles underlying 
the legislation and reflecting the Ministry’s basic approach to child- 
ren’s services (e.g., services should support the family, wherever pos- 
sible, rather than compete with it by providing alternative care and 
supervision). (p. 14) 


2. The least restrictive alternative principle should be defined as an 
approach to service delivery that involves a preferential ordering of 
where and how services should be provided to children and families. 


(p. 16) 


2. The flexible service system 


1. The Minister should have the authority to establish local Chil- 
dren’s Services Coordinating and Advisory Groups and to make regu- 
lations regarding the details of their operation. (p. 22) 


2. The Ministry should be able to establish or fund the following 
major types of services: family support, residential care, child and 
family service, child development, youth work. (p. 23) 


3. An agency should be able to provide more than one of the five 
major types of services. (p. 25) 


4, Regulations under the Act should contain general rules for each of 
the major service types in order to regulate who could receive funds to 
provide one of these services. (p. 26) 


5. Where sufficient numbers of native children and families are being 
served by an agency, the agency’s board of directors should include 
native people representative of the local community. (p. 26) 


6. The Minister should have the authority to establish an Indian child 
and family service agency to serve Indian children and families living 
on a reserve. (p. 26) 


7. Miscellaneous services that do not fit within the major types should 
be covered by the Ministry’s broad authority to purchase services for 
children and families, proposed below. (p. 27) 
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8 The Minister should have the general authority to make, by regula- 
tion, categories of licensable services. (p. 27) 


9. The multitude of funding provisions scattered throughout the sev- 
eral existing Acts should be replaced by a broad authority of the Min- 
ister to fund services for children and families within the scope of the 
Act. (p. 29) 


10. The Ministry should have a maximum degree of flexibility in 
determining who will receive funds to provide services and under 
what terms and conditions. (p. 30) 


11. The Act should, in general terms, require that the Ministry pur- 
chase such services as may be required to carry out orders made by a 
court or a placement review body (discussed in Chapter 3). (p. 31) 


12. For the life of a service contract, certain extraordinary, coercive or 
involuntary powers should transfer to persons or agencies that require 
them in order to carry out their tasks (e.g., a secure detention home). 


(p. 32) 


3. Voluntary access to services 


1. For children under sixteen years of age, only the parents’ consent 
should be required for the provision of support services; the views of 
the child, where they could be ascertained, should also be taken into 
account. (p. 41) 


2. Children sixteen years and older should be able to consent to sup- 
port services on their own. (p. 41) 


3. If a child, twelve and older, sought counselling services for himself, 
he should be permitted to consent on his own. (p. 42) 


4. In the situation described in #3 above, the counsellor should be 
required to discuss with the child the desirability of informing or 
involving the parents. (p. 42) 


5. The consent of the parents of children under twelve years of age 
would be the only one required for the child’s admission to long-term 
residential care; the child’s views, where ascertainable, should be 
taken into consideration. (p. 43) 
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6. Both the child and his parents should be required to consent to 
admission of children between twelve and fifteen years of age to long- 
term residential care; if the child’s consent could not, for whatever 
reasons, be obtained there should be a third party review of the 
admission decision. (p. 44) 


7. Children sixteen years of age and older should be able to consent to 
their own admission to residential care. (p. 44) 


8. Only the parents’ consent should be required for the provision of 
services to children under sixteen, while in residential care. (p. 44) 


9. The consent requirements for admission should also apply to 
transfer and discharge decisions. (p. 45) 


10. A child should be given a reasonable opportunity to speak to an 


independent advocate prior to signing a consent form. (p. 45) 


11. In order to ensure a valid consent, necessary translation or inter- 
_ pretation services should be made available to a child and his 


parents. (p. 46) 


12. The development of support services should be promoted by means 
of a broad definition and flexible funding provisions and eligibility 


criteria, rather than by rigid legislative rules. (p. 46) 


13. Support services should be broadly defined to include non- 
residential and short-term residential services. (p. 47) 


14. A residential stay of six weeks or less should be considered “short- 


term’”’; anything longer should be defined as “‘long-term’’. (p. 47) 


15. A service provider should be able to provide a support service to 


_all or part of a family unit and to individual children wet: independ- 
ently. (p. 48) 


16. Decisions regarding the admission, discharge, and transfer of 
children in long-term residential care should be subject to review by 
an independent and impartial placement review body. (p. 54) 


17. The legislation should specify when the placement review body 
should conduct an informal hearing, rather than some other form of 


| review. (p. 56) 


18. Pre-admission hearings should be required for all admissions to 
institutions for all children six and under, or if the child twelve and 
older does not consent to admission. (p. 58) 
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19. An “‘institution” should be defined as a self-contained facility in 
which ten or more children live. (p. 59) 


20. The placement review body should conduct a review, within one 
year of admission and every year thereafter, of all children in long- 
term residential care on the consent of their parents. (p. 60) 


21. The decision to admit a child to long-term residential care should 
be based on the following criteria: the child had a special need; the 
program proposed for the child was available and will likely benefit 
him; and no less restrictive alternative was feasible. (p. 61) 


22. The decision to allow a child to remain in care should be based on 
the following criteria: the child had a special need; he was benefitting 
from the program; and no less restrictive alternative was feasible. 

(p. 61) 


23. The child’s need for continuity of care should be a consideration 
in all transfer decisions. (p. 61) 


24. The placement review body should have the authority to order 
that a non-residential service be offered to a family, if that is a less 
restrictive and more appropriate alternative to long-term residential 
placement. (p. 62) 


25. The placement review body’s discretion to order a non-residential 
service should be restricted by: limiting the amount which may be 
spent and requiring the child to be otherwise eligible for long-term 
admission. (p. 62) 


26. The parents and the child twelve and older should be able to 
appeal to the Ministry any decision by the placement review body. 
(p. 63) 


27. A pool of people should be created, from which the placement 
review body would assign one or more persons to a review. (p. 64) 


28. Prior to accepting a child for placement under a voluntary care 
agreement (i.e., care-by-agreement), the child and family service 
agency should conduct an inquiry to determine whether: the child was 
otherwise likely to be in need of protection; there were less restrictive 
alternatives; and an adequate placement was available and would 
likely benefit the child. (p. 65) 


29. When a child was accepted for placement under a voluntary care 
agreement, a written agreement with the following statements should 
be required: that the placement was completely voluntary; that the 
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parents had concluded they could not care for the child at home; and 
that child protection proceedings might be considered if the parents 
were unable to resume custody at the end of a year. (p. 66) 


30. The parents should be permitted to designate another person to 
perform the parental role vis-a-vis the child in voluntary care, if they 
were unable to do so. (p. 66) 


31. Child protection proceedings should be considered if parents re- 
fuse to maintain contact or perform any other parental function while 
their child was in care under a voluntary care agreement. (p. 67) 


32. If a child was accepted for long-term residential care, a written 
agreement should be required, similar to the voluntary care agreement 
(see #29 above). (p. 68) 


33. If the parents of a child in long-term residential care could not be 
found to consent to needed medical treatment or social services, the 
facility should have an obligation to contact a child and family ser- 
vice agency, which must consider child protection proceedings. (p. 69) 


34. Parents should have the right to refuse medical treatment or 
social services for their child in long-term care unless the absence of 
treatment or services would result in the child being in need of protec- 
tion. (p. 70) 


35. If an agreement regarding transfer or discharge could not be 
reached, the parents, the child twelve and older, or the facility should 
be able to bring the matter to the placement review body for resolu- 

| tion. (p. 71) 


_ 36. The placement review body should have the authority to appoint 
an interested person to play the parental role (e.g., participate in the 

_ child’s plan of care) if the parents were unwilling or unable to assume 
this role. (p. 72) 


37. Where future parental uninvolvement was identified at admission, 
the facility should have a duty to contact the placement review body, 
which should be required to conduct a review within six months of 
admission. (p. 72) 


_ 38. A hard-to-serve process or mechanism should be available in all 
_ areas of the province to assist children and families to obtain an 

| appropriate service, if they had been unsuccessful in securing a ser- 
_ vice for themselves. (p. 73) 
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4. Children in need of protection 


Sea a, Fae ee Oe ec crpst a rIEXa en 
1. The present definition of a child in need of protection should be 
replaced by grounds that are more precise, objective and that focus on 
serious harm or risk of such harm to the child. (p. 80) 


2. Before a court made an order to which the parents were consenting, 
the parents should be given an opportunity to consult a lawyer and 
the court should make an inquiry to determine whether or not the 
consent was informed and voluntary. (p. 82) 


3. If the court concluded that the provision of a support service could 
prevent a child from being removed from his parents, the court should 
be able to order the agency to provide the service; regulations would 
limit this authority (e.g., by placing a ceiling on the cost of the 
ordered service). (p. 82) 


4. The reporting provisions should be simplified to state that all per- 
sons, including professionals and officials, would be under a duty to 
report any child they had reasonable grounds to suspect fell within 
the revised definition of a child in need of protection. (p. 83) 


5. “Professional” and “Official” should be clarified by listing the 
types of occupations included within these terms. (p. 83) 


6. The professional reporting duty should include the duty to provide 
all information that formed the basis of the professional’s suspicion 
that a child had been abused. (p. 84) 


7. The authority of a child and family service agency to apprehend a 
child without court authorization should be limited to emergency 
situations. (p. 85) 


8 The Act should state a strong preference for using the least restric- 
tive or drastic means of bringing the matter to court. (p. 85) 


9. The Act should provide that the child remain with or be returned to 
his parents during an adjournment period unless the agency could 
show reasonable grounds to believe that (a) one of the grounds for 
intervention was met and (b) no other arrangement was available to 
protect the child during the adjournment period. (p. 86) 


10. The court should have the explicit authority to order agency 
supervision of the family during an adjournment period if the court 
found that otherwise the child would have to be removed from the 
home. (p. 86) 
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11. Before ordering an adjournment, the court should be required to 
consider the effect on the child of any delay in the final disposition of 
the proceedings; in addition, the court should be required to make a 
final order within a certain number of months from the commence- 
ment of the proceedings (e.g., three months). (p. 87) 


12. Evidence that might be relevant at disposition, but irrelevant to 
the issue of whether the grounds for intervention had been met, 
should not be admitted until the court made a finding that the child 
was in need of protection. (p. 87) 


13. The Act or the regulations should specify the basic elements of the 
agency’s dispositional plan. (p. 88) 


14. Two factors should be added to the definition of best interests of 
the child: the harm or risk to the child justifying intervention and the 
child’s cultural background. (p. 89) 


15. The court should be required to apply the least restrictive alterna- 
tive principle as reflected in the following dispositional guidelines: 


(a) a child should not be removed from his home unless the court is 
satisfied that in-home services and other less restrictive alterna- 
tives had either failed, been refused by the parents or were inade- 
quate to protect the child; 


(b) if a non-residential service could prevent a child from being 
removed from his home, the court should order the agency to pro- 
vide the service; 


(c) if removal was necessary, it should be presumed that placement 
with a relative or neighbour or some other member of the child’s 
own community was preferable to placing the child in the care of 
the agency; 


(d) Crown wardship should not be ordered unless the court finds there 
is little likelihood that conditions would be remedied so that the 
child could return to his parents. (p. 90) 


16. The terms temporary guardianship and long-term guardianship 
should replace the terms society wardship and Crown wardship. 


(p.'91) 


17. If a temporary guardianship order were made, the parents should 
retain the right to consent to major medical decisions (unless the fail- 
ure to give such consent was the basis of the order) and to the child’s 
marriage unless the court found the parents’ refusal to consent would 
be detrimental to the child. (p. 91) 
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18. If the court made a temporary guardianship order, it should also 
make a parental access order, unless the court finds that parent-child 
contact would be detrimental to the child. (p. 92) 


19. If the court made a long-term guardianship order, the court should 
presume that access would be appropriate where: 


(a) at the time of disposition, permanent family placement was not 
planned or possible and parental access would not impair the 
child’s opportunity for a permanent placement in a family setting; 


(b) a child twelve or older wished to maintain contact with his 
parents; or 


(c) the child was to be placed with a family willing to provide per- 
manent care but not wishing to adopt. (p. 92) 


20. Under certain circumstances, parents and older children should be 
entitled to a status review within six months of the order; child and 
family service agencies should have a review procedure to hear com- 
plaints from their clients. (p. 93) 


21. In addition to the best interests factors, the Act should specify 
other factors for the court to consider in making a status review deci- 
sion (e.g., which services have been provided to or offered to the 
parents). (p. 93) 


22. The expected date of termination should also be considered, if the 
court concluded that intervention could not be terminated at the time 
of the hearing. (p. 93) 


23. The placement of a child by the agency should be in the least 
restrictive alternative, as defined in the proposed Declaration of 
principles. (p. 94) 


24. The placement of a child outside Ontario should not be permitted 
unless the Director of Child Welfare was satisfied that extraordinary 
circumstances justified such a placement. (p. 94) 


25. There should be an independent, pre-admission review of the 
decision to place a child found to be in need of protection in an 
institution. (p. 95) 


26. A child in the care of an agency should be permitted to commun1- 
cate with his lawyer without the consent of the agency. (p. 95) 


176 


Summary of Recommendations 


27. Serious consideration should be given to including in the Act spe- 
cific provisions that clarified the role of the lawyer in child protection 
proceedings. (p. 96) 


28. Serious consideration should be given to establishing lay panels to 
sit with judges hearing child protection cases; such a panel system 
could include a special roster of native people for cases involving 
native children. (p. 99) 


29. A child and family service agency serving native families should 
be required to consult with native organizations within its local area 
on the delivery of services. (p. 100) 


30. The chief of a status Indian child’s band should be entitled to 
notice of and legal standing in child protection proceedings involving 
a status Indian child. (p. 101) 


5. Young offenders 


(The following are not actually recommendations but, rather, are 
anticipated provincial positions as indicated by an inter-ministerial 
committee’s consultation paper entitled Implementing Bill C-61, The 
Young Offenders Act, summarized in this paper). 


1. “Sexual immorality” would not be an offense in Ontario. (p. 111) 


2. The court which would be designated to hear cases under the YOA 
(1.e., the “youth court’’) would be the family court. (p. 113) 


3. The Minister of Community and Social Services would be desig- 
nated as the “provincial director’’, an official who has a variety of 
responsibilities related to dispositions under the YOA (e.g., making 
custody placements); the Minister’s duties would be delegated to area 
managers within the Ministry. (p. 114) 


4, Probation and after-care officers would be designated as “‘youth 
workers. (p. 114) 


5. Alternative measures, such as diversion programs, would not be 
endorsed at this time, but there will be further study of programs in 
Ontario and elsewhere; the Government will continue its strong com- 
mitment to delinquency prevention programs; and there will be inter- 
ministerial cooperation on the development of guidelines for police 
discretion. (p. 116) 
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6. Ontario’s designated places of secure custody would include a wide 
range of facilities which can provide security through either the phys- 
ical design (e.g., a locked training school) or the control by staff (e.g., 

certain group homes which have a large number of staff in proportion 
to the number of residents). (p. 121) 


7. Review of custody dispositions would probably be conducted by the 
youth court, not a review board. (p. 124) 


6. Rights and responsibilities of children in care 

OEE Raia WORMED SOE OMAN ONES VES A 0 ee 
1. Certain fundamental rights of children in care should be specified 
in the legislation and protected from violation by a strong enforce- 
ment mechanism. (p. 126) 


2. The following rights should be included in the legislation: the right 
to communicate; the right to privacy and individualization; the right 
to freedom from corporal punishment; the right to adequate care and 
services; the right to reasonable opportunity to participate in religious 
activities; the right to be heard; the right to be informed of rights and 
responsibilities. (p. 127) 


3. The enforcement mechanism should include: access to an internal 
complaints procedure; access to the program director; and finally, 
access to an external, impartial person (i.e., a complaints officer). 

(p. 128) 


4. The following responsibilities of children in care should be included 
in the legislation: respect for the privacy and personal possessions of 
others; participation in the plan of care; adherence to house rules; and 
refraining from damaging property and injuring others. (p. 130) 


7. Extraordinary measures 


———— 


1. The Minister should designate certain intrusive procedures as 
“prohibited” and others as “regulated”. (p. 133) 


2. Intrusive procedures should fall within the residential standards 
relating to “harsh or degrading” measures. (p. 133) 


3. An internal review body (e.g., inter-disciplinary team) should be 


established in all residential and non-residential programs that 
involve the use of intrusive procedures. (p. 133) 
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4. The provisions regarding secure isolation and secure treatment, as 
contained in the proposed Secure Services Act, should be incorporated 
into The Children’s Act. (p. 136) 


8. Adoption and foster guardianship 


1. In order to determine that adoption is in the child’s best interests, 
the court should be satisfied that: the child’s physical and emotional 
well-being would be promoted; and that prospective adoptive parents 
had demonstrated an understanding of their role as parents of a child 
not born to them. (p. 141) 


2. The consent of the child twelve and older should be required and 
the views of the child under twelve, if ascertainable, should be taken 
into consideration. (p. 142) 


3. If the child had been in the foster parents’ care for six months or 
more, it should be presumed they had a preference in adopting the 
child. (p. 143) 


4, Single, separated, divorced or widowed applicants should be per- 
mitted to adopt a child, without the necessity of showing special 
circumstances. (p. 144) 


5. Partners in a common-law union of five years or more should be 
permitted to apply jointly to adopt a child. (p. 144) 


6. The agency should be required to inform the parents of the oppor- 
tunity to receive counselling and independent legal advice prior to 
surrendering a child for adoption. (p. 145) 


7. The child twelve and older should be required to receive independent 
counselling and legal advice prior to consenting to adoption. (p. 145) 


8. Parental consent to adoption should be dispensed with only if the 
person demonstrated an intent to forego his parental rights. The fol- 
lowing should be presumed to constitute evidence of such an intent: 
failure to communicate with or visit the child or the child’s custodian 
for one year; and, in the case of a newborn, failure to visit or com- 
municate with the child’s mother for six months. (p. 146) 


9. The legislation should not permit the court to order that the 


members of the biological family have access to the child after 
adoption. (p. 147) 
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10. The legislation should include a statement of the legal relation- 
ship between the adoptive parents and the child that would replace 
the present ‘‘as if born to” concept. (p. 148) 


11. The parents should be informed of their right to know whether 
their child had been adopted. (p. 148) 


12. The present definition of “parent” should be repealed and replaced 
by a list of persons required to consent. (p. 148) 


13. In the case of private adoptions, licencees should be required to 
inform the parents of the opportunity to receive independent counsel- 
ling and legal advice prior to consenting to their child’s adoption. 

(p. 150) 


14. All reasonable efforts should be made to inform the biological par- 
ents that the application for a licence had been rejected. (p. 151) 


15. Private adoption licencees should be required to grant both the 
home study person and the adoptive applicants access to the child’s 
social and medical history. (p. 151) 


16. Consideration should be given to the possibility of legally sanc- 
tioning custom adoptions, as practised by Indians in Ontario. (p. 152) 


17. Foster guardianship (i.e., permanent guardianship vested in foster 
parents) should be created as a legal status. (p. 153) 


18. Foster guardianship should be granted only under the following 
circumstances: the child was already the subject of long-term guard- 
ianship (i.e., Crown wardship); the child had been in the foster par- 
ents’ care for two continuous years; the foster parents had demon- 
strated an understanding of the role of foster guardians; and the 
foster parents and the child twelve and older consented. (p. 153) 


19. Adoption by the foster parents should be presumed to be prefera- 
ble to foster guardianship. (p. 154) 


20. The foster parents should be allowed to file their application for 
foster guardianship with the court; a formal hearing should be 
required only under certain circumstances (e.g., if the application was 
opposed). (p. 155) 


21. The biological parents should receive notice of the application for 
foster guardianship if they had access prior to the application. (p. 155) 
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22. Any person twelve or older who had a prior relationship with the 
child should be permitted to apply for post-guardianship access. 
(p. 155) 


23. Foster guardianship should entail the following: the assumption 
of full guardianship rights by the foster parents; freedom from agency 
interference; and a continuation of financial support. (p. 156) 


24. Long-term guardianship (1.e., Crown wardship) should not con- 
tinue after the granting of foster guardianship. (p. 156) 


9. Records and confidentiality 


1. The Act’s provisions relating to records and confidentiality should 
govern the Ministry, Ministry-run or Ministry-funded agencies and 
residences, and inter-agency committees (“‘agency” is used to describe 
all of these in the other recommendations). (p. 159) 


2. Each agency should be required to develop a written record-keeping 
policy that must include provisions that, to the greatest extent possi- 
ble, information would be gathered from the subject himself; and that 
it will be the minimum needed to serve the purpose for which it was 
gathered. (p. 159) 


3. A Commissioner should be appointed to deal with appeals from 
agencies concerning decisions about access, complaints about errors, 
and complaints about unauthorized disclosures. (p. 160) 


4, Subject to limitations proposed below, the following persons should 
have access to a child’s record: (a) the child aged twelve or older; 

(b) the parents of a child under age sixteen; (c) a lawyer acting for the 
child. (p. 161) 


5. An agency should be able to withhold part of a child’s record from 
the child or parent on the grounds that full disclosure would be harm- 
ful to the child; this decision could be appealed to the Commissioner. 
mpe152) 


6. An agency should be able to withhold information about third par- 
ties where revelation would violate the privacy of those third parties. 
(p. 163) 


7. The agency should be able to require a lawyer to agree in writing 


not to reveal to the child parts of the record specified by the agency; 
the lawyer could appeal to the Commissioner. (p. 163) 


181 


Summary of Recommendations 


8. The parents could designate as unavailable to the child informa- 
tion sensitive for the parents or personal to them; similarly, the older 
child could designate as unavailable to his parents information gath- 
ered from him in individual or group therapy sessions not attended by 
his parents. (p. 163) 


9. The agency should be required to respond to an access request by a 
child, parent or lawyer immediately, if possible, and in all events 
within 30 days. (p. 163) 


10. In general, disclosure of a record to third parties should not be 
permitted without the consent of a parent and/or child who was 
entitled to access to the record. Exceptions to this general rule would 
be: (1) if a child of any age has been found mentally incompetent in a 
written assessment by a licensed psychologist or physician, the 
agency would provide access to the subject’s record to his parents, or 
in the absence of actual parents, to the nearest relation who, in the 
opinion of the agency, demonstrated a deep interest in the subject’s 
care; and (2) situations outlined in Section J. (p. 164) 


11. An agency should be able to disclose, without consent, the con- 
tents of a child’s record (a) to its own employees; (b) to the next 
agency providing service to the child; (c) to the police or a medical 
worker or institution, such information as it had reasonable grounds 
to believe could prevent serious bodily harm or danger to life; (d) to 
adult correctional authorities in accordance with Ministry guidelines; 
(e) to a Ministry employee performing an investigation involving the 
child’s record; (f) to the Commissioner; (g) to a placement review body; 
(h) to anyone legally authorized to have access to the record (e.g., 
under a court order or warrant). (p. 165) 


12. A child whose record was disclosed contrary to the Act should be 
entitled to sue for $10,000 or greater proven damages; and the follow- 
ing should be offenses: (a) soliciting or making disclosures unlawful in 
the proposed Act; (b) failure to comply with a Commissioner’s order; 
(c) maintaining double files for the purpose of concealing the existence 
of records; (d) not complying with the designations made under the 
proposals in Section F. (p. 167) 
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